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Okay. This is esoteric stuff which may come up once in a
blue moon, assuming you have a client who has been around
awhile., For those of you old enough 1o remember, this iz a
variation on the State v. Sweer stuff. For those of you who
want a rundown of the legal machinations, see my previous
article in the June, 1991, for The Defense. Here is the (shor-
thand} "need to know” information:

for The Defense

{1) A class six "open® conviction and sepicnce entered
after October 1, 1978, but prior to August 4, 1984, is not &
t'elnnyudﬂsac.l}m-! unless the offense was agtual-
dﬁmﬂ]‘.ﬁda felony prior to the conduct comprising the
new crime;

{2) A class four "open” conviction aod sentence eatered
after October 1, 1978 but prior o Seplember 5, 1989, is ool
a prior felony under Sec. 13-604 upless the offense was
aciually designated a felony prior to the gonduct comprising

the new crime.

The "why" is the Court of Appeals’ Opinion in Srere v
Peterson, 1 CA-S5A 914041, a special action pursued and
{oops) cventually lost by yours troly. Mr. Peterson, sen-
tenced finally in March, 1993 for his October, 1990 probation
m}hnuu.mthlmemtadbythnrmuJL His case was 3
fiur * erroneously lefl undesignated before the Sep-
tember, 1989 amendment allowing “undeszignated” treai-
ment, We admitted s vinlation, bt at "dispo” that
the offense could pof be designated a felony based on some
loose language in State v Wotking, 161 Are. 108, 776 P.2d
3589 (App. 1989). The judee wasn'l quite sure whal (o do, 20
he backed my client oot of his 1987 plea and sentence
{following the reasoning of State v. Welker, 155 Ariz. 554, 748
P.2d 783 [App. 1987]).

We screamed double jeopardy; that was denied, then
went up on special action. We won the battle, but lost the
war in the Court of Appeals, The Court held:

{1) The trial court erroneously vacated the judgment of
guilt and set aside defendant’s guilty plea; in so doing, it
placed him in double jeopardy. [The battle.]

{2) A trial court, confronted with a designation omission
a5 in this case, may belatedly desipnate the crime, even
though the court may not give retroactive, DUDC Pro func,
sentence-enhancing status to a belated felony designation.
[The war)

{3) To relicve defendant of double jeopardy, we need not
direct the trial court to grant defendant’s motion to dismiss,
Instead, we direct the trial court to reinstate the original

judgment and belatedly supply the missing designation,

Belatedly,” What's this "belatedly” stuff? T've heard of
"retroactive” and "prospective.” Now we've gol "belatedly.”
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Editors’ Note: We owe a "thank you" to all of the support
stafl who gave us extra assistance on the newsletier during
the months that Teresa Campbell was on leave. A special
thanks goes to Ellen Hudak for her help in formatting and
editing our newsletters, and (o Heather Cusanck for han-
dling the word processing on the majority of the articles for
the February, March al:f April issues.

TR

for The Defense

DUI Odds and Ends
by Gary Kula

In this month’s column, we will address a number of issues
which are commonly encountered in the defense of DILT]
CARCS.

I Refusal Cases
A Jury Instruction on Scarch Warrant

We have all heard the arguments of the prosecution
dealing with a client’s refusal to take a breath test, Thesc
argumcnls range from the prosccution argument that they,
the jury, won't hear from one witness (e the breath
machine) all the way to the analogy that a refusal to take &
breath test is the same thing a2 a refusal to show a store
security guard a receipt as proof that an item had been paid
for. Oftentimes, the jury begins their deliberation with the
idea that the State really wanted the test evidence, but was
unable to oblain it as a result of our chent's refusal o
cooperate. In order (o strike back al this unreasonable
argument, you should draft a jury instruction showing that
the State did have an opportunity to obtain a sample of our
client’s blood, urine or other bodily substance, but failed 1o
do 50, This can be accomplished through the use of the
lollowing instruction:

Defendant’s Requested Jury Instruction
Scarch Warrant

Under Arizona law, if a person arrested for driving while
under the influence refuses to submit to the tests designated
by a law enforcement officer, the officer may then seek the
issuance of a search warrant. This search warrant can then
be used to obtain a sample of the person’s blood, urine or
other bodily substance to determine the alcohol concentra-
tion or drug content within that sample.

Il the low enforcement officer failed to seck the issuancs
of a search warrant, you may consider such evidence
together with all other evidence,

Source: AR.S. §28-691(D), AR.S. §28-692(1).

If you look at the statutes which are cited, you will see that
this mstruction is a correct stalement of the law. This
proposed instruction rebuts any State argument or inference
that evidence was lacking because of the actions of our client.
This instruction places the burden squarely on the prosecu-
tion where it nghtly belongs.

{conL. on pg. 3)
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In order for the court to give this instruction, it is impor-
tant that you clicit testimony from the police officer that he
could have sought the issuance of a scarch warrant, but failed
to do so. In preparing your questioning of the officer, you
must be prepared to address the officer’s likely response that
the issnance of a scarch warrant can be a time-costly process
and iz nol practical for each and every DUT arrest, In this
day and age of telephonic search warrants, you should not
allow the officer to use the time element as an excuse for his
failure to do a thorough investigation or his failure to use all
legal resources and procedures which are available to him,
This instruction allows the jury to make the reasonable
inference that the officer failed to seck a search warrant
because he really was not that interested in finding out about
vour client's BAC level for fear that it would be inconsistent
:#.ridm his “alleged” observations and opinion on the issue of
ImpaLrment,

We have all heard the prosecution’s closing argument
about how our client's refusal to take a trcu:jlﬁcst can be
likened to a person’s refusal to show a store security guard
a receipt for the purchase of milk or a jacket or something
of the like. You should object to the State’s use of such an
analogy with a Motion in Limine, This argument is clearly
contrary to the presumption of innocence and it impermis-
sibly suggests to the jury that the burden is on your client Lo
prove his innocence. That's not how our system works,

C..5lale’s Proposed Instruction on "Befusal®

You should carefully review the language in the third
paragraph of the State's proposcd jury instruction on refusal,
Ofientimes, the instruction will misstate the law with lan-
guage that 8 motorist is not éntilled o the assistance of
counzel in deciding whether or not to submit to a test. This
is a misstatement of the law. If you look at the | ¢ in
the Juarcr case, 161 Ariz, 76, 75 P.2d 1140 (1989) and the
Kunzler case, 154 Ariz. 568, 744 P.2d 669 (1987), you will see
that the law provides that an individual is entitled to the
assistance of counsel so0 long as it does not unreasonably
interfere with the testing process. Depending upon the facts
of your parti case, you may ask that this third paragraph
be deleted from the proposed State’s instruction or be
reworded so that it accurately reflects the status of the law
a% il exists in the State of Arooona,

1T Intoxilyzer S000 [nvalid Samples

In recent weeks, a number of cases have come through
where the first breath test result on the Intoxilyzer 5000
machine was "INVALID SAMPLE." A second breath test
was then given two to three minutes later and a BAC reading
was obtained, Under this scenario, the printout card for the
first breath test on the Intoxdlyzer S000 will read as follows:

Jor The Defense

Test BAC ValueTime

Air Blank .00001:14
INVALID SAMPLE . XXX01:15
Air Blank .00001:16

According (o the operator’s manual for the Intoedlyzer
5000, Breath Analysis Instroment, the manofacturer, CMT,
states that a printout of "TNVALID SAMPLE" means:

"The instrument detected residual mouth aleohol in the
subject’s breath sample.”

If you see this type of printout in your clicnt’s case, it is a
red flag that mouth alcohol is present. Il mouth aleohol is
detected, the operator should start an additional ohservation
or depravation period Lo ensure that all mouth alcobol dis-
sipates. If a test result reads "TNVALID SAMPLE," the
manufaciurer's operalion manual states:

*Since normal body processes eliminate residual mouth
alcohol within fifteen minotes, observe the subject for at least
fiftecn minutes before beginning another breath analysis,
During the observation lime, the subject may not smoke, cat,
drink, or introduce any substance into his mouth. Further-
more, if the subject regurgitates, note the time and delay
beginning a breath analysis for at least fiftcen minutes.”

The current practice of giving a second test within two or
three minutes of the first “INVALID SAMPLE" printout is
improper. I you run into an "INVALID SAMPLE," you
should first determine whether the operator commenced an
additional observation or depravation period. Absent an
additional waiting period, you should consider using expert
Lestimony to refste the accuracy of the breath test results.
The State's position that the slope detector on the Intoxibyzer
3000 obviates the need for an additional waiting period is
weak, Thiz argument is contrary to: 1) the manufacturer’s
own recognition that there be at least a 15-minote waiting
period, and 2) the recent promulgation of regulations by
DHS for the Intoxilyzer 5000 which requires a 15-minute
deprivation period or a 20-minute observation period, Cer-
Lainly, the manufacturer and DHS were aware of the
presence of a slope detector in the machine. The slope
detector is not infallible. The manufacturer knows it: DHS
knows it.

{eodl, on pe. 4)

Vol 3, ftoue 4 — Page 3



I DHS Approved Checklisls

On August 27, 1992, the new Arizona Department of
Health Service regulations weni into effect. Attorney Roger
Blake recently had a case in which he noticed that the breath
test operator failed to nse the new operational checklist in
administering the breath test. As a result of the officer’s
[ailure Lo use the current operaticnal checklist, the admin
per se suspension of Mr. Blake's client was voided by the
hearing officer of the Arzona Department of Transporia-
tion, Motor Vehicle Division. In the order voiding the
suspension, the officer relied on the language of
ARLS. §28-695(A)(4) which states, "The operator who con-
ducted the test followed an operational checklist approved
by the Department of Health Services for the operation of
the device used to conduct the test.”

This issue should be used not only for MVD administra-
tive hcarings, but should also be raised during trial when the
Stale secks to iniroduce the breath test results into evidence.
While the Siate may argue that the checklists are substan-
tially similar, defense counsel should rely on the Fuenning
decision [or the argument that strict adherence to the
Arizons Dcpartnmn: of [-le.all.h Eenrmaa regulalrum 15 re-
qudred.
of Maricopa, 139 Ariz, 590, 680 P.2d 121 (Ariz. 1983), It is
imporiant that the loundational objection to the checklist be
made at the time the State attempts to admit the breath test
resulis info evidence, I this issue is broughi Lo the forelront
too carly, the State may attempt to have the breath test
resuliz admitted nto evidence pursuant (o the holding in
Deason (Stale ex rel Collins vs. Scidel, 142 Ariz. 587, 691
P.2d 678 (Ariz. 1984). If you are uncertain as to whr;l;ha:r the
breath test operator used the correct operational checklist
in your case, please contact the training division of our office
and we can provide you with a copy of the current regulations
and current operational checklists for each of the approved
breath testing devices.

IV, Discovery

The loundational requirements for the admission of a
breath test result into evidence are outlined in A RS, §28-
ﬁ'ﬁi:t[.a}. Under AR5, §28-695(A)(5), the State must show
thnat:

"The device used to conduct the test was in proper operat-
ing condition. Records of periodic maintenance which show
thal the device was in proper operating condition at a time
before and after the test are admissible in any proceeding as
prima facie evidence that the device was in proper operating
condition at the time of the test. Such records are public

records.”

For the most part, you will find that the calibration checks
are done ona regular basis, Tn your cases, however, you must
find out whether the breath machine was taken oul of service
following one calibration check, but placed back into service
prior Lo the subscquent calibration check, At first glance at
the prior and subsequent calibration check records, it would
appecar that pursuant to the statute, the machine was in
proper operating condition both prior to and subsequent o
vourr client’s breath test. On closer examination, however,

for The Defense

vou may find that those calibration records do not tell the
whole story. For that reason, it is important that you make
it a regular practice to request not only the calibration
records prior (o and subseguent Lo your chient’s test, but also
the log books as well as other maintenance records which
may indicate whether the machine was in continuous service
from the time of the first calibration check until the time of
the subsequent calibration check. Recently, 8 case came
through the system where the regular, periodic calibration
check was dome four days prior to the defendant's breath
test. That machine was then (aken oul of service three days
after the breath test, but then was placed back into service
in timie for the next scheduled calibration check. It appeared
from the calibration records alone that the machine had
been in good working condition I.hruughuul that relevant
time pericd. ¥ou must be thorough in your discovery re-

quests to make sore that this type of deception does mt
IJ'EFI.I.I'II'I YORU CASCE,

ERACTICE POINTERS
St Peri

The March edition of The Champion, the NACDL
monthly magazine, announced a new ethics advisory opinion
(Formal Opinion 92-2). The opinion, adopied by the
MACDL Board of Direciors, conchudes that the constilu-
tivnal privilege against sell-incrimination and the constito-
tional right to cffective assistance of counsel prevent an
attorney from revealing a client’s perjury to the court,
regardiess of ethical roles that appear to require disclosure,

Specifically, the opinion rejects the so-called "narrative
solution,” where allorneys are advised to alloer the client (o
testify without any further assistance from counsel. The
problem being that this conduct telegraphs to judge and
prosccutor that the client is "lying.”

The opinion further prohibits defense counsel from “im-
proving” upon the client’s perjury and requires the attorney
to make a good faith effort (0 dissuade any chieol [rom
engaging in perjury. “In the rare case in which a lawyer is
unable to dissuade the client from testifying falsely, the
opinion requires the lawyer o examine the chient in the usual
way and, 1o the extent tactically desirable, to argue the
clicnt's testimony to the jury.”

The opinion also adopts the prevailing view among
mmnalcﬂ:ﬁ:us: lawyers that defense counsel should not act
on the belief that a client intends to commit perjury unless
the lawyer has "actusl knowledge” that testimony will be false
or, at least, knows this to be true beyond a reasonable doubt.

[conl. on pg. 5)
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Lastly, the opinion notes, and it should be stressed, that
the NACDL ethics opinfon cannot oflfer "safe harbor.” In
close cases lawyers should proceed cautiously with the full
kmowledge of local ethical rules (and ideally the advice of
counsel). Our office will sponsor a criminal law ethics semi-
nar that will deal with client perjury, among other issues, on
May 28th. I you do not have a copy of the opinion, it is
avatlable [rom the Training Division,

Scarch Warrant Affidavits

Dealing with Franks v. Delaware issucs is sometimes over-
looked, especially as cascloads rise. Here is a quick
refresher.

The fourth amendment permils defense counsel to chal-
lenge a warrant affidavit valid on its face that is misleading,
Somt cases also support the holding that a deliberate or
reckless omission by a government official who is not the
affiant can be the hasis for a Franks suppression.

In Franks v. Delgware, 438 U8, 154, 98 5.CL. 2674, 57
L.Ed.2d 667 (1978), the Supreme Court held that a defen-
dant secking an evidentiary hearing to determine whether a
facially valid affidavit contains false siatements, must make
a preliminary showing that: (1) the affidavit contains inten-
tinnally or recklessly false statements, and (2) the affidavit
cannol support a finding of probable cause without the
allegedly false information. IF the accused prevails in a
Franks evidenliary bearing, evidence obtained on the basis
of a search warranl issued on an affidavit containing omis-
sions or misrepresentations must be excluded. The 9th Cir.
has extended Franks to material fact omissions cven by a
non-affiant when the omissions are reckless or deliberale
and tend to mislead. See States v. Stanert, 762 F.2d 775 (Gth
Cir. 1985).

The leading Arizona case on the izsue is State v. Buccini,
167 Arie. 550, 810 P2d 178 (1991). In a Justice Feldman
writlen opinion, the supreme court noted that the defendant
must establish by the preponderance of the evidence that
there was a false or misleading statement for the first prong
of the Franks test, and that on appeal the judge’s findings will
be reviewed under a “clearly erroneous” standard. The court
also noted that on the second Franks prong, the court reviews
de¢ nove whether a redrafted search warrant aflidavit is
sufficient to establish probable cause (under Minods v. Gates
probable cause exists if "given all the circumstances set forth
in the affidavit . . . there is a fair probability that coniraband
or evidence of a crime will be found in a particolar place.”).

Note, in Buccini the supreme court upheld the trial court's
suppression of the evidence. Justice Cameron, specially
comcurting, provides an intercsting discourse on probable
cause, and Justice Corcoran dissented. Justice Corcoran
argues that the redrafted affidavit still supports "a
reasonable finding of probable cause.”

for The Defense

fury] o Pri s

Several judges on the cnminal bench have taken Lo insist-
ing om reading jury instructions prigr to closing arguments.
50 what's the big deal? There are couple of good reasons
why defense counsel may consider objecting and making a
detailed record for appeal.

First, il is against the gencral provision of the rule. Rule
19.1(a), Ariz. R. Crim. P. clearly notes eight steps in which
Hmhﬂshm;ﬂ&mdandllsmdm According to the rule,

the judge is to ge the jury last

The only problem is that two clauses in the rule appear to
provide the court some discretion. The first clause notes that
the order may be changed "unless otherwise directed by the
trial court,” The second clause notes that "with the permis-
sion of the court, the partics may agree to any other method
of proceeding.”

Hence, defense counsel may have to do battle with the
court and argue that, af the very least, defense counsel must
agree to change the order.

IF you lose, the record you may want to make is based on
the very sound reason the rule exists, Tt i suppose (o
promote a fair trial. I the jury does not hear the instructions
read by the judge last, what they will hear last is the
prosecutor, and be will pepper his fnal closing with pleniy
of selective references to jury instructions helping his or her
case. Despite the government's burden of proof, this unfair-
ly works to the government's advantage. Remember
“primacy” and *recency” from every trial practice course?

Consider always insisting that judge follow the dictates of
Rule 19.1(a), Ariz, R. Crim. P., and making a record if your
objection is overruled. Specifically note the "unfair” prejudi-
cial effect.

Tainting Jurics B Jud

Last year “or The Dafense” ran a picce mthupu‘am-:eul'
spme prosccutors and paolice officers |mprup|:1'l'_l.r Lum:mg
jurors after trials, especially where the client is acquitted.

Arizona Stale Bar Ethics Opinion 78-42 notes that while
it is permissible for lawyers to speak with jurors after trials
for purposes of "sell-education” or "for evidence of jury
misconduct,” lawyers may not make comments that tend . .
o influence actions of jurors in future cases.”

The opinion condemns proseculors’, and presumahly any
odher lawyers, telling jurors after a trial has concluded that
a defendant has a prior conviction, that the prior conviction
is the reason he did not testify, that other criminal matters

are pending, and that incriminating evidence was suppressed

from the case,

{cont. on p. 6)
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When judges or prosecutors inform jurors of our client’s
priors, other pending cases, or speculate with the jury as to
why he did not testify, they are leading jurors to conclude in
the future that all defendants have poor character.
Moreover, jurars tell their family and friends this informa-
tiom, further "fainting” future jurors. Eventually, the entire
Maricopa County jm'_l.rmfnn] will be tainted and our clients
will never get a Fair tri

As noled, while State Bar Ethics Opinion 78-42 was
drafted in specific response Lo i per prosccutor con-
duct, it should also be applicable to judges. Whether a client
is acquitted or convicted, jurors should never leave their
service feeling bad, cspecially becanse an insensitive
prosccutor or judge feels il necessary to tell them about
cvidence they could not consider at trial, The only purpose
for telling jurors this information is to embarrass them and
inflaence their Mulure conduct. And, while not covered
specifically by the Code of Judicial Conduct, this behavior
appears to fall under the provisions of Canons 1 and 2
(uphold integrity of judiciary and avoid appearance of im-
propriety by promoting "public confidence in the integrity
and impartiality of the judiciary”).

One way to combalt this practice by a prosecotor gr judge
i to file a motion prior to trial asking the court nod to allow
any party to "taint” the jurors following the verdict based on
Opinion No. 78-42, This will educate the prosecutor and the
judge to this improper conduct. Copies of this opinion are
available from the training division.

Bsicge Pivast

Some trial courts indicate either prior or during irial that
they will pof allow recross-cxamination, Defense counsel
may wanl (o object at the time of the announcement and
during the actual trial. "Blanket" prohibitions are dis-
favored, and at least one recent Ninth Circuit case has
reversed a conviction solely on the basis of the trial court's
hlanket prohibition of denying defense counsel recross. In
L5, v Jones, 982 F.2d 380 (1992), the Ninth Circuit Court of
Appeils noted that *[i]n the case before us, by reason of the
district court's policy forbidding recross-cxamination, new
information elicited on redirect examination was not sub-
jected to recross-examination by defense counsel, When
malerial new matters arc brought out on redirect examina-
tion, the Confrontation Clause of the Sixth Amendment
mandates thal the opposing party be given the right if
recross-cxamination on those new malters,”

Rulcs of Evidence

Many practitioners may have heard of Sunwolf, a criminal
defense lawyer from Deaver Colorado, known for her ag-
gressive advocacy for her clients. Among other things, Sun-
woll advocales the use of stories that are metaphors for your
case in both voir dire and in closing arguments. She notes
that if the story is good, objections will be overruled. She
says that there are "really only two rules of evidence.” First,
“the judge will let it in if the prosecutor needs it to convict
your client, and two, he'll let it in if it's interesting.” "‘

Jor The Defense

Defense Victories, 199207

by James F. Clenry

Arizona appellate court decisions in 1992 provided relict
for criminal defendants in several areas, In addition o
decisions clarifying the permissible use of prior felony con-
victions for sentence enhancement or impeachment pur-
poses, appellate court opinions addressed issues of victims'
rights, prosecutorial viadictiveness and misconduci, and

grand jury 5.

The nuﬂﬁm"ﬂiﬂﬁgbm what could be characterized
a3 helpful, balancing opinions for a criminal defendant's
rights in Arizona courts.

I Serew-Ups From the Git G,

v. Superior Court, __ Ariz. |, 838 P.2d 1205
(1991).

Division 1 of the Court of Appeals once again addressed
procedural issucs arising from this case’s cxtensive litigation
history. Inits opinion, the court held that Korzep was entitled
to a remand to the grand jury which indicted her where the
grand jurors would be instructed on Korzep’s sell-defense
justification defenses which arise out of A RS, Sec. 13-411.

O’Meara v. Superior Cowrt, 123 Ariz. Adv. Rep. 13
{(10¥1/92)(On review before the Arizona Supreme Coart -
argucd 2/17/93).

Division 1 of the Court of Appeals addressed the issue of
i prosecutor's duty to instruct grand jurors on the law ap-
plicable to the offense under its consideration, The courl
determined that in a grand jury proceeding considering
charges of sale of marijuana, instructions on the definition
of "knowingly", read and given to the grand jurors six weeks
prior to consideration of defendant's case, was not proper
and meaning(lul instruction to the grand jurors in order to
make decisions of indictment. This was deemed fundamen-
tally unfair and required remand 1o the grand jury for a new
determination of probable cause,

I Now, Wait Just a Minute!

State v. City Court af Tucson, 111 Ariz. Adv, Rep. 79
(4/30/92),

Division 2 of the Court of Appeals confronted the issue
of whether the Victims® Bill of Rights prohibited the use and
issuance of a pretrial subpocna of a victim. In this case, a
viclim had been subpoenacd to a probable cause hearing,
The court had little difficulty determining that a subpoena
for such a court hearing was not a ruse for discovery pur-
poses, which would be disallowed, bul a legitimate request
for testimony al a court hearing on an issue of probable
cause. Under such circumstances, it determined that the
Victims' Bill of Rights did not preclude subpoenas for a
viclim to appear and testify at a courl hearing,

{conL on pg. 7)
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State v, Superior Court, __ Ariz. 836 P.2d 445 (1992),

Division 1 of the Court of Appeals uphebd a trial court's
order dirgcting a viclim (o produece his medical records to
assist the defendant in asserting a defense to a charge of
aggravaled assault. The medical records concerned the
victim’s multiple personality disorder. The court found that
a criminal defendant's right to present a defense and con-
front his accuser, under the circumstances of this case, were
constitutional rights which overrode the victim's right to
refuse discovery requests under the Victims' Bill of Rights.

S.A. v. Superior Cournt, 171 Ariz, 529, 831 P.2d 1297 (1992).

Division 1 of the Court of Appeals addressed the issue of
whether the Victims' Bill of Rights permits a victim to refuse
to testify at an accused’s criminal trial. Following its carlicr
decision and reasoning in the Roper case, (the case involving
a victim with multiple personalitics, supra) the court found
that a criminal defendant’s confrontation righis required a
viclim's lestimony ab & criminal trial, Further, its review of
evidence available as to the intent of the Victims' Bill of
Rights revealed no evidence supportive of a victim’s right of
refusal to testify at a criminal trial,

I, Gotcha!

Staie v. Archie, 171 Ariz. 415, 831 P.2d 414 (1992),

Division 2 of the Court of Appeals held that a prosecutor's
avowals concerning attempds Lo locate a victim and assure
her presence for trial did not constitute good-faith ciforts
necessary for a finding of unavailability to allow admission
af the victim's former recorded testi . The court found
the record before it contained insufficient facts detailing the
prosecution’s compliance with the Uniform Act to Secure
the Altendance of Witncsses from Without a State in
Criminal Proceedings. AR5, Sections 13-4091-4096.

Sq:r.e v. Downing, 171 Ariz, 431, 831 P.2d 430 (1992).

Division 1 of the Court of Appeals reversed a trial court’s
denial of a defense mistrial motion, The court found that the
prosecutor’s elicitation of testimony from a police officer (on
two occasions) that the defendant, upon arrest and afier
Mirgnda warnings, exercised his rights to counsel and
silence, was not an inadvertent comment on defendant’s
post-arrest silence. Hence, reversal of the conviction was
necessary, duc to the apparent repetitive nature of the error.

State v. Trosie, 171 Arte. 683, 832 P.2d 700 (1992).

Division 1 of the Court of Appeals upheld a trial conrt's
finding of prosecutorial vindictivengss in the charging and
fling of an indictment. The timing and actions of the
prosccutors were sufficient 1o demonstrate an appearance
ol vindictiveness. The prosccutors’ evidence and arguments
of non-vindictiveness were nol persuasive o overcome the
appearance of vindictiveness,

Finally, the court upheld the dismissal of all charges in the
indictment. It believed that was the only meaningful remedy
to deter future actions of vindictiveness,

Jor The Defense

IV, Even Judges Have Righis!

State v. Ramsey, 171 Ariz. 409, 531 P.2d 408 (1992).

Division 1 of the Court of Appeals held that the provisions
of A.R.S, Sec. 13-3601(H), which requircd prosecutorial
concurrence o defer sentence and judgment [or 8 domestic
vialence defendant, were unconstitutional, The court found
that the legislative requirement of proseculorial concur-
rence violated Article 3 of the Arizona Constitution, separa-
tion of powers. It determined that the prosecutorial
concurrence requirement was, in effect, an cxecutive veto
power that unrcasonably impeded the judiciary’s power 1o
resolve criminal matters,

V. So, You Thought It Was Going To Be Eaxy!?

Srate v. Jackson, 108 Ariz. Adv. Rep. 3
(3/3/92)( Depublished).

In this case, Division 1 of the Court of Appeals aflfirmed
i trial court order suppressing a defendant’s confiessions on
the grounds that the state had failed to present adequate
proof of the corpus delicti, OF consequence, in the court's
opinion, was the unique procedural posture upon which the
trial court ruled and the state ultimately appealed.

The suppression finding was made by the trial court on
the basis of a pretrial motion in limine ruling. Review of the
trial court suppression order was limited to clear and
manifest error scope of review, where facts and conflicts in
evidence were viewed in a light most Favorable 1o the trial
court’s ruling. On (he basis of the record evidence, the court
saw no manifest error in the trial court’s ruling.

Editor's Mote: These case summarics come from a
presentation by Jim Cleary, MCPD, at the Arizona Prosecut-
ing Aftorneys’ Advisory Council Seminar given on Febroary
5, 19973 in Phoenix. "‘

Bulletin Board:
Speakers Burcau

Our Speakers Bureau continues (o reach different com-
mimily groups and schools.

Tamara Brooks discussed the typical public defender
case and the criminal justice system at a February 16 meeting
of the International Soroptimists.

On February 26, Gerald Kaplan addressed four Tth- and
Sth-grade civics classes at Buckeye and reviewed the juvenile
court system.

On April 16, Carole Scott Berry, Tamara Brooks, Robert
Ventrella and Michael Walz will go to the Palo Verde Mid-
di¢ School's “Career and Drug Education Day,” and will
speik on the criminal justice system and carcers as attorneys,

Latest additions to the Burean:

John Taradash and
Thomas Timmer, -

Vol. 3, Issue 4 — Page 7



Subpoena Power

by Chrisiopher Johns & Ermesis Qumsada

Using a subpocna duces tecum is integral to sealous clienl
representation. Independent investigation, a basic defense
counsel duly, requires subpoenas for documents that may
prove the client’s innocence.  Additionally, prosecutors’
[ailure (o expeditiously provide discovery necessitates ag-
gressive, compulsory process usc to guarantee the client's
speedy trial rights,

Background

Inspance

The Sixth Amendment grants our clients the same right
as the government to compulsory process. That right ena
clicnts to force the attendance of wilnesses and documents

for court proceedings, excepl [0 a grand jury,

Article 21 of the Arizona Criminal Code governs the
igsuance of subpoenas. ARS, Sec, 13-4071 gf sog. Sub-
pocnas for our clicnts may be issucd by the "clerk of the court
in which an indictment or information is to be tried." A RS,
Sec. 13-4071(B)(1). Since our clients are poor, the "derk
shall, ai any time, upon application of the [accused], and
without charge, issuc as many blank subpocnas . . . as the
|accused] requires.”

Service

A subpoena may be served by any person, and by either
personal service, certificd mail, or first class mail, if a certifi-
cote of service and return card 1z returned by the addressee.
The proper procedure for cach kind of service is described
in ALRS. Sec. 13-4072.

Mote, however, personal service 15 made by showing the
original to the witness personally. It includes informing the
person of the subpoena’s conlents and delivering a copy.
Writlen return of service must then be given without delay.

Failure to comply with the subpoena subjects a person (o
contempt. AR5, Sec. 13-40T3A). Further, a person failing
to comply with an accused's subpoena js liable for $100/in a
civil action,

Curpenler v. Supernor Court

Recently, a Phoenix Police Depariment Operational
Order outlined a policy to resist subpoena requests for
documents, Although the order appeared related (o over-
broad subpoenas, it advocated that all requests for “dis-

must go through the prosecutor and Rule 15, Ariz.
E. Crim. P. since "[(Jhe Public Defender’s Qifice wses sub-
pocnas rather than discovery requests hecause it is felt that
the county altorneys are nol cooperating with discovery
requests.”

Jor The Defense

At least one trial court agreed, and issued orders to the
effect that all "discovery” subpocnas by public defenders
must go through the state and the court for approval. A
petition for special action by Russ Born and Marie Farney
of our office overturned the order, and an opinion should be
issucd in the near future.

P sorial Mi £Sul

While the so-called use of "discovery” subpoenas high-
lights the nocessity for defense counsel to narrowly draw and
properly use subpoenas, there are other issucs N&E COUR-
sel should keep in mind. Since prosecutors may also use
legal process, the opportunity to abuse witnesses and Lo
achicve improper ends are possible.

A significant issue is prosecutorial use of subpoenas for
witnesses, including subpoenas of police officers to a
prosecutor’s office o conduct interviews, and for other pur-
poscs. For cxample, it is not uncommon to find out that for
a Rule 15 interview of police officers al the prosecotor’s
office, a subpoena was used. Likewise, subpoenas issued by
prosecutors for suppression hearings and even trials often
command the witness (o
office. A subpoena may also be used to obtain the atten-
dance of an accused’s witness for a proseculor’s pretrial
interview., The appearance, at least, is that the subpoena is
being used in place of Rule 15 tn many instances and there-
fore improperly.

When a subpocna has becn issued in a criminal action,
Arizona law provides that * . . . the witness shall attend and
be present in the court before which he has been summoned

. . . until finally discharged by the court” AR.S. Sec. 13-
ATAA).

Iz it proper for prosecutors Lo subposna wilhesses (o their
offices? While the statute is clear, no Arizona casc law is
directly on poinl. However, the federal courls are clear,
Rule 17a) of the Federal Criminal Rules iz a litile more
specilic in that if notes that a subpoena is for trial or formal
proceedings. Federal case law holds that a federal criminal
subpoena does not authorize the government or defense o
require a witness Lo report to some place other than where
the trial is to be held,

ABA Standards

The practice of summoning witnesses to the prosecutor’s
office by use of colorable judicial process has also been
severely cnticized by the ABA. The ABA Standards [or
Criminal Justice note that "[i]t is unprofessional conduct for
a prosecutor to secure the attendance of persons for inter-
views by use of any communication which has the ap-
pearance or color of a subpoena or similar judicial process
unless the prosecutor is authorreed 1o do so. Obviously, the
prosccutor cannot be authorized to do o if he or she has
issued a subpoena for an office inlerview that 1= mot related
to a legitimate court proceceding at that time in court,”

(cont. om pg. 9)
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The ABA commentary specifically notes that there "is
evidence that some prosecution offices have occasionally
scheduled persons for interviews by means of documents
that in format and language rescmble official judicial sub-
pocnas of similar judicial process even though they lack
subpoena power in these mstances. Souch practices are im-
proper and amount to a subversion and wsurpation of judi-
cial power*

Conclusion

The aggressive and proper use of subpocnas is necessary
to afford our chients quality legal representation. Proper use
of subpocnas requires familiarity with the statutory
provigions, rules, and procedures. Misuse of by
the prosecutor may have to be brought to the tnal court’s
attention. In order to be of benefit to the client, however,
the misuse must demonstrate prejudice for purposes of ap-
peal. Hence, the only victory may be (o force prosecutors o
comply with the law; that itsell may be a win for the chient. ™

\pril Brict Bank Denosi

Editor's Note: The Maricopa County Public Defender’s
Office Bricf Bank contains molions, jury instructions and
appeliaie briefs. Terminals for the Bricf Bank are located
on the 10th Floor in the Main Library, the 3rd Floor in the
Appeals Library, Durango Jovenile Facility, and the
Southeast Court Center for Trial Group C. The Brief Bank
is for the use of county public defenders. The following notes
are only some of the recent deposits, Please retrieve infor-
mation directly from the Brief Bank.

State v. Browning, 1 CA-CR 92-0386 (Opening Bricf Filed
April 6, 1993),

Author: Carol Carrigan, This bricf argucs that the
lesser-included offense instruction given by the trial court
vicdates the due process clause of the U5, and Arizona
Constitutions, The accused was charged with aggravated
DUL. Al the close of trial, the trial court, an its own motion
and without mentioning it to defense counsel, gave RAJI
Standard 22 as to the lesser-included offense of driving on a
suspended hicense. The instruction includes language that
the jury may find the accused "guilty of the less serious crime
only if you find unanimousty” that the state has failed to
the more serious crime beyond a reasonable doubt, The
brief notes that although this instruction was sanctioned in
State v. Wussier, it deprives the jury of the right to deliberate
the lesser offense as part of its deliberations on the principle
offense,

Jor The Defense

State v, Casiillo, No. 1 CA-CR 9290

Auth%:n{“ :1::1% Prato (Opening I:.B;:Lﬁ ﬁl&dlhmm
193}, This bricef ar ot i at de
mlml:l'n denial furaa]ﬁmqmnu:% &nqunm an abuse of
discretion, and that the trial courl unreasonably restricted
defense counsel’s cross-examination of the alleged victim.

ing cross-cxamination of the victim, defense counsel
attempted to question her about her alleged refusal to con-
senl to a pretrial interview. The court sustained the
prosecutor’s objections, Later, the judge changed his ruling
and allowed defense counsel, as is proper, to gquestion the
complaining witneas on this issue, ST:m judge cut off
defense counsel as he explored why the victim refused the
mt:n'w-wi and then instructed the jury about the "constitu-
tional right” of an alleged victim to refuse a pretrial interview.
Defense counsel ohjected.

The brief notes that the right of cross-cxamination ks
fundamental, and is not restricted to matters covered on
direct. The courl’s ruling prevented defense counsel from
exploring and developing a topic critical to the alleged
victim's credibility. Further, the brief notes that while the
so-called Victims® Bill of Rights gives alleged crime victims
the right to refuse a pretrial interview, it does not give crime
victims the right (o refuse Lo testily al an accused’s criminal
trial. The victims’ rights do not affect an accused’s substan-
tive right (o confronl and cross-examine wilnesses,

State v, Fisher, CR, 9209573 (Motion to Suppress Filed
January 25, 1993).

Author: Ray Schumacher, This motion (o suppress ar-
gues that the government illegally seized a client, forced him
to perform field sobricty tests, and then arrested the accused
for DU Client and frdends were al a bar and lefi in four
cars. They all drove to a grocery store and parked. After
they had parked, a police officer approached the group and
asked to whom one car belonged. Client admitted owning
the car and was then requested to perform tests,

The preliminary hearing was conducted. The clicnt was
bound over; however, the police officer failed 1o appear for
suppression hearing, and counze] was allowed to read in his

preliminary hearing testimony. Based on that testimony and
defense counsel's argument, the case was dismissed,

State v. Fodor, 1 CA-CR 91-1524 (Reply Brief Filed
March 17, 1993).

Author: James Rummage. This brief argues, among
other things, that a conviction for perjury cannot be Id
because a determination of materiality was not made by the
trial court.

State v. Marin, 1 CA-CR 92-1523 (Opening Briel Filed
March 24, 1993),

Author: Edward McGee. This bricf argues, among other
things, that the government's use of an ungualified "propen-
sity” witness (R. Emerick) is reversible error, and that prior
bad acts evidence was impermissibly admitted at trial,

(conl. on pg. 10}
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State v. Trufillo, 1 CA-CR 92-1530 { April 5, 1993).

Author: Garrett Simpson.  This reply brief argues that
the trial court abused its discretion by failing to suppress
evidence, The defendant was awakened in the middle of the
night in his hotel room by knocks on his door, and when he
answered his residence was invaded withoul permission or
cause by armed policemen. Defense counsel moved to sup-
press on the grounds that the contraband was seized after a
warrantless arrest violating the Fourth Amendment and the
Arizona Constitution,

The burden of proof was on the state since warrantiess
scarches are presumptively invalid. The defendant testified
al the molion to suppress, bul the government [aiked to
present any evidence,

Despite the clear directive of Rule 16.2(b), requiring the

state (o carry the burden of evidence by a preponderance of

evidence, which it failed to do, the trial court adopted the
unsworn and unsabstantated allegations of the prosecutor
to deny the motion. -

March Jury Trials

February I8

Larry Grant & William Foreman: Client charged with 20
counts sexual misconduct with a minor, two counts custodian
imferference and one count sexual abuse. Trial before Judge
Bolton ended March 10, Client [ound guilty on two counis
sexual misconduct with a minor, guilty on one count sexual
misconduct with a minor (class 2 dangerous), and guilty on
two counts of custodial interference (class 3). Client found
nol guilly on 15 counts of sexual misconduct with a minor,
hung jury on one count, two counts dismissed. Prosecutor
L. Reckart.

March 1

Robert Corbit: Client charged with unlawful fight.
Trial before Judge Sheldon ended March 2. Chent found
guilty. Prosecutor T. Glow,

Tom Kibler: Client charged with burglary first degree.
Investigator A, Velasquez, Trial before Judge Chornenky
ended March 3. Client found guilty. Prosecutor L. Ruiz.

March 2

Joc Stazrone: Client charged with murder first degree.

Investigator R. Gissell, Trial before Judge Schneider ended
March 16. Clicnt found guilty. Prosecutor J. Sandler,

for The Defense

March 3

Randy Saria: Clieat charged with sale of marijuana, Trial
before Judge Dann ended March 10, Client found not guilty.
Prosecutor L. Martin,

Jeffrey Victor; Client charged with burglary and theft.
Trial before Judge Seidel ended March 4. Both charges
dismissed. Prosecutor Grimbey.

Muarch &

Eevin Burns: Chent charped with murder. Investurat or
P, Kasicta, Trial before Judge Hotham ended March 18,
Chent found not guilty. Proseculor Barry.

David Goldberg: Client charged with armed robbery
(with two priors and on probation). Investigator H. Jackson.
Trial before Judge Deleon ended March 12. Client found
nol guilly. Prosecutor V. Harrs.

William Peterson: Clienot charged with thell, Trial before
Tudge Roberts ended March 10. Client found not guilty.
FProsecutor M. Hamm.

March 9

Eric Crocker: Client charged with two counts of ag-
gravated DUL Investigator B. Thomas. Trial before Judge
Hilliard ended March 16, Client found guilty {retrial from
hung jury). Proseculor B. Baker.

March I

Reginaid Cook: Clicnt charged with aggravated DU
Investigator A, Velasquez, Trial before Judge Ryan ended
March 12, Client found guilty. Prosecutor Z. Manjencich.

March 11

Daphne Budge: Clicnt charged with one count of posses-
sion of narcotic drugs, and two coonts of aggravated assanli,
dangerous, Investigator N, Jones. Trial before Judee Galat
ended March 15. During jury deliberations, & plea agree-
ment (which stipulated DOC) was reached, While the judge
was taking the plea, the bailiff interrupted to advise that the
jury had reached a guilty verdict on one count, and was
"hung” on the other two counts, The judge allowed a recess
and the plea was renegotisled. The defendant then pled to
one count of possession of narcotic drugs and two counts of
attempled aggravated azsaall (all cluss 4 felonies) with no
agreements on sentencing and with probation available.
Prosecutor P. Sullivan.,

William Foreman: Client charged with b
two priors and on parale). Trial before Judge
March 17 with a hung jury, Proseculor 5. Yares.

ary (with
ton ended

{cont. on pg, 11)
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Doug Harmon: Client charged with burglary and theft
(with two priors). Trial before Judge Hendrix ended March
17, Chient found not guilty on burglary. Hung jury on theft,
Prosecutor M. Morrison,

March 12

Carol Berry: Client charged with armed robbery and
aggravated assanlt. Investigator H. Schwerin, Trial before
Judge Trombino ended March 18, Client found not guilty
on armed robbery and gumlly on aggravaied assaull.
Proseculor Grimley.

March 15

Brad Bransky: Client charged with sexual assault, armed
burglary, scxual abuse and kidnapping. Investigator H,
Schwerin. Trial before Judge Martin, Clicnt found not
guikly on all counts. Prosecutor Amado.

William Stinson: Client charged with two counts burglary
first degree, one count burglary third degree and one count
pggravated assault. Trial before Judge Ryan ended March
18, Clicot found guilty on two counts burglary first degree
and one count aggravated assault. Mol guilly on burglary
third degree. Prosecutor Charnell.

March It

Jeffrey Victor: Client charged with attempted burglary.
Trial before Judge Gerst ended March 17, Client found
guiliy. Prosecutor Sanders.

Stephen Welihan: Client charged with criminal trespass,
disorderly conduct and resisting arrest. Investigator 1. Al-
lard. Trial before Judge Brown ended March 18. Client
found guilty on criminal trespass and resisting arrest. Not
guilty on disorderly conduct. Prosecutor Branscomb,

March 22

Timothy Agan: Client charged with armed robbery and
kidnapping. Investigator P. Kasiets. Trial before Judge
Cates ended March 25, Client found guilty. Prosccator
Charnell,

Robert Billar: Client charged with DUL  Trial before
Judge D'Angelo ended March 24, Clicnt found guilty.
Proseculor Spiesirm.

Cathy Hughes: Chent charged with DUL  Trial before
Judge Brown ended March 23. Clicnt found guilty.
Prosccutor M. Ainley.

March 23

David Anderson: Client charged with theft, Trial before
Judge Portley ended March 29. Clicot found guilty.
Prosecutor M. Hamm.

Danicl Sheperd: Clicnt charged with possession of
marijuana and possession of drug paraphernalia.  Trial

for The Defenze

before Judge Trombino ended March 25, Client found guil-
ty. Prosccutor Hinchchiff,

Murch 24

Drennis Farrell: Chent charged with armed robbery (with
priors). Investigator D. Beever. Trial before Judge Brown
ended March 29. Client found not guilty, Prosecutor
Amato.

Cathy Hughes: Clicol charged with possession of
marijuana. Trial to the court before Judge Bolton ended
March 25, Client found not guilty. Prosecutor M. Troy.

March 29

John Movroydis: Client charged with burglary, Trial
before Judge Hotham ended March 31, Clicnt found guilty.
Proseculor Sanders,

March 30

Gary Hochsprung: Client charged with aggravated DUT,
Trial before Judge De Leon ended March 31, Client found
guilty. Prosecutor Duarte.

Muanch 31

James Cleary: Clienl chareged with traflficking in stolen
property. Trial before Judge Chomenky ended March 31,
Client found guilty. Prosecutor Clarke.

Editor's Note: Correction - In the February issue of for
The Defense, an inaccurate resull was reporled for the
January 29 trial handled by Eugenc A. Barnes, The client
wias charged with possession of narcotic drugs. Correct
results: a hung jury (4 to 4) on possession of narcotic drugs;
client found guilty of possession of marijuana, Slale later
dismissed the possession of narcotic drugs charge. o]
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Arizona Advanced Reports
Volume 129

Stgte v Bualizell
129 Ariz Adv.Rep. 20 (Div. 1, 12/15/92)

Defendant was convicted of negligent homicide and reck-
less endangerment. Al senlencing, he was ordered to pay
restitution for the family’s funeral expenses, travel expenses,
lost wages and attorney’s fees. Al sentencing, defense coun-
sel agreed that funeral expenses were appropriate but that
counsel was "not sure about the lawyer's fees and things like
that." Delenze counsels comments were too fis
preserve an objection to the court’s order, s ap-
proval of part of the restitution is not the same thing as a
proper objection to the remainder of the restitution, The
issue has becn waived absent fundamental error. Tt was not
error b0 order the restitution in this caese, The family’s travel
and lost wages expenses were part of their duty to come to
Ariroma and settle the victim's affairs. Customary and
reasonable altorney’s fees to close the victim's cslate are also
appropriate items of restitution, No fundamental error oc-
curred,

At trial, the defendant took the stand in his own behalf
and was cross-examined. On redirect examination, his
lawyer alluded to the fact that another person had not been
called as a witness. The proseculor soughtl ission Lo
recross-cxamine the defendant. The trial judge denied the
prosecutor’s motion. In explaining this (o the jury the trial
Judge stated that "everything aboul the other gentleman does
nof make one bit of difference for your decision in this
particular case." Defendant claims that this was a comment
on the evidence because the judge expressed his opinion
about the evidence. Part of the judge’s instruction could
have been interpreted as a comment thal any testimony
about the defendant’s interaction with the second driver was
immalterial. The judge’s comment did not mislead the jury.
First, defendant helped create the problem by commenting
on the other driver's absence. Second, the potentially con-
fusing comment was only a part of the judge's entire state-
menl. Th:ﬁ:ufthcsm:m:ntwaslhal the jury not consider
the other r's absence, Third, the comment was com-
bined with a curative instruction that the jury not speculate
on the absence from trial of any other person. Finally,
defendant’s counsel was allowed complete freedom to argue
the effect of the other driver's action upon the defendant’s
conduct. No error eecurned.

Al trial, an accident investigator testified for the prosecu-
tion that the defendant was traveling between 85 and 99 miles
per hour just prior to the accident. There was no objection
Lo this testimony. Defense counsel did object to the expert’s
estimates of speed based upon "occupant kinematics.” Twio
photos of the victim’s car with the victim still inside were also
admitted over objection, Defendant claims that the tes-
limony was inadmissible because the prosecution failed Lo
demonstrate that occupant kinematics has gained general
scientific acceptance. See Frve v, United Stavtes, 293 F. 1013
{D.C. 1923). Whether the evidence was offered as scientific
fact and required to meet the Froe test is doubtful. The
lestimony of the expert was arguably sufficient foundation Lo

for The Defense

sustain Lhe admission of the evidence. The investigator also
was able [o testify to the speed of the defendant's vehicle
based upon different accident reconstruction technigues.
The photographs were relevant to providing a basis for the
investigator's opinion and were mol groesome.  Conviclion
and sentences are confirmed,

[Represented on appeal by Lawrence 5. Malthew,
MCPD.]

alqle v. Lapez
129 Ariz. Adv. Rep. 3, (12/2292)

The defendant was convicted of one counl of felony
murder and one count of child abuse. He was sentenced to
death on the felony murder conviction and 22 years im-
prisonment on the child abuse conviclion.

The defendant's onc-year-old child was left in his care.
When the child's mother returned, the defendant told her
that an accident had occurred, The defendant told the
mother that the child had pulled a nighistand over on him-
self. The child’s mother wanted to take the child o the
hospital, but the defendant refused, saying the child would
b all right. Later that day, the child's condition required
the defendant to perform CPR on him. He was pronounced
dead at a local hospital,

When police were called, the officers read the defendant
his Miranda rights. The defendant related the same story he
earlier had told the child’s mother. He then became npset
and the interview ended, Later that evening, detectives told
the defendunt they again wanted to question him, but wished

the interview, The defendant admitted that he hil the
child and thercafter his Miranda righis again were read 1o
him. He indicated that he understood his rights and would
continue to answer questions, He never asked for an altor-
ney nor did he refuse (o answer any questions. During the
interview another detective arrived and decided that the
tape recorder was affecling the defendant’s candor, The
defendant admitted that he was concerned that the child's
mother would hear the tape, At that point the detective
assured the defendant that she would not hear il

Hospital personnel advised the police that the injuries
found on the child were nol consistenl with the stories told
by the defendant. It was determined that he died of hunt-
force trauma to the head, chest and abdomen. A search
warrant was oblained for the defendant’s apartment.

The defendant was indicted on one count of first-degree
murder and one count of child abuse. He moved to suppress
all the evidence found pursuant to the search warrant and all
his statements to the police. He also moved to preclude the
use of his prior conviction for child molestation because the
conviction was not final. The trial court denied the motions
to suppress, but granted the motion to preclude the wse of
his prior conviction. The trial court also granted the state's
madion 0 preclude characler evidence on behall of the
defendant.  Over objection, the trial court admitted the

autopsy photographs.

{cont, on pg. 13)
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Admission of Statements

The defendant claims that the officers failed to Mirandize
him prior to cach interview and that he was coerced into
making (he statements. Confessions arc prima facie imvolun-
tary and the state has the burden of showing that they are
viluntary., To determine voluntariness, the trial court must
look to the totality of the circumstances and determine
whether the defendant’s will was overborne. In this case, the
defendant was given his rights twice. An individoal who has
been given his Mironda rights does not have to be readvised
of them prior (o any subsequent questioning absent cir-
cumstances that would alert police that he t not he fully
awarc of his rights. In this case, there i no indication that
the defendant was nol fully aware of his rights during ail of
the interviews, Thercfore, the defendant’s statements were
not obtained in violation of Mirenda and the trial court
properly denicd his motion to suppress.

The defendant also claims thal his statements were
coerced because he was offered a benefit in exchange for a
statement, The defendant conlends that he wouold never
have stated that he strock the child if the detective had aot
promised that he would not play the tape for the childs
mother. Although promises of benefits of leniency, direct or
implied, are impermissibly coercive, the evidence must show
that a promise of a benefil or leniency was made in fact and
that the suspect relicd on that promise in making the state-
ment, Here, no such promise was made. The detective
merely stated that he was not going to play the tape for the
child’s mother, Even if the stalement could be construed as
a promise, the second prong of the standard was not satis-
fied. Prior to the detective’s statement, the suspect had
already admitted to other detectives that he had struck the
child. Therefore, the admission occurred prior to the al-
leged inducement, making it voluntary.

Grucsome Photographs

The defendant claims that the autopsy photographs of the
child were inflammatory, prejudicial and misleading. To
determine the admissibility of photographs, the trial court
must decide whether they are relevant and whether they aid
the jury in understanding an issu¢ in the case. [If the
photographs are deemed relevant, the trial court must then
decide whether they are inflammatory. If they are, the next
decision must be whether the danger of unfair prejudice
substantially outweighs their probative value,

The defendant was charged with felony murder. The
predicate offense was child abuse. The photographs were
relevant to prove that the child had been abused. They were
nol sufficiently inflammatory nor were they misleading, al-
though some showed the bruising on the child's body afier
lividity had set in and made the bruises appear more severe.
The doctor performing the autopsy was cross-examined by
defense counsel on the subject of lividity. Therefore, the

photographs were properly admitted.

Preclusion of Characier Evidence?

The defendant argucs that the trial court erred in preclud-
ing him from presenting character evidence in regard to his

reputation as 8 nonviolent person, When presenting his
case, a defendant may offer evidence of his good character

Jor The Defenise

as substantive evidence from which the jury may infer that
he did not commit the crime charged. This type of cvidence
may be offered as long as it pertains to a trait involved in the
charge. Here, the profferred evidence was that the defen-
dant was a nooviolent individual who was caring in his deal-
ings with children, Because these were traits which were
relevant Lo the charge of child abuse, the trial court erred in
However, this error was harmless since the defendant had
been convicled of child molestation prior to trial. When an
accuscd places his character trait in issue as allowed by Rule
404{a)(1), cross-examination is permilled into relevant,
specific instances of similar conduct under Rule 405(a).
Given the available impeachment evidence and the over-
whelming evidence that the defendant was the only person
who have beaten the child and caused his death, the
preclusion of the character evidence was harmless error.

Restitution

Defendant was ordered to pay the cost of the child’s
medical care as restitution, The defendant contends that the
trial court erred in ord him to pay restitution because
the crime for which he was convicted (child abuse) does not
have az an element economic boss to any person. AR S, Sec.
13-105(11) defines cconomic loss as "any loss incurred by a
person as a resull of the commission of an offense.” When
the viclim dies, the restitution is owed to the family. ARS.
Sec. 13-603(c). Because the child’s mother incurred medical
cxpenses resulting from the chibd's beating, the defendant is
linble. Ordering that restitution be paid directly to the hospi-
tal was within the court's discrefion, since the hospital in-
demnified the victim for losses caused by criminal acts,

Search Warrant

The defendant argues that the trial court improperly
precluded him from impeaching the stalements made by the
detective when he obtained the scarch warrant, The af-
fidavit executed to secure the search warrant stated that the
child was brought to the hospital with broises on various
parts of his body, including his chest. Tt also stated that he
had blood-filled eyes. The defendant wished to challenge
the affidavit by introducing evidence of a discharge summary
dictated at the time the doctor made his observations of the
child. This summary would have shown that the doctor did
o observe blood-filled eves or bruises on the child’s chest.

A defendant cannot challenge the truth of the statements
in an affidavit for a search warrant unless he alleges that
those stalements were deliberately or recklessly false. Qnly
when such an allegation is proved by a preponderance of the
evidence does the court excise those false statements and
determine if sulficient evidence of probable cause to search
exists withoul the statements. The verbal information given
by the emergency room doctors to the detective formed the
basis for the search warrant. The discharge summary was
not part of the basis for the warrant, No error was com-
milfed,

{cont. on pg. 14)
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Predicate Offense for Felony Murder?!

The defendant claims that ARS8, Sec. 13-1105(a)(2) is
unconstitutional to the cxient that the statute makes child
abusc a predicate offense for felony murder. He contends
that Arizona has hmited the felony murder rule under the
doctrine of m and docs not allow felony murder where
the felony is an offense included in the charge of homicide.
He argues that the acts of assault merge inlo the homicide
and may not be deemed a separate and independent felony
murder. He further argues that child abuse is merely
another form of assault distingui only by virtue of the
viclim's age, The defendant [ails Lo realize that il the legis-
lature explicitly states that a specific felony is a predicate
felony for felony murder, no merger occurs. The Artsona
legislature has specified that child abuse is a predicate felony
for first-degree felony murder, Therefore, the defendant
was properly convicted under the felony murder theory.

Felony Murder Theory

The defendant contends that the trial court committed
reversible error when il allowed the state to proceed solely
on the lelony murder theory and withdraw the theory of
premeditated murder. He claims this error now because he
wins precluded from having the jury consider lesser-included
offenses to first-degree murder even though he raised no
objection af trial. The stale has the discretion o choose
which offense to charge and prosecute, The state could have
chosen not (o bring a premeditated charge at all. Therefore,
there was no crror,

Sentences
The trial court found two aggravating factors: (1) the
murder was committed in an cspecially ous, cruel, or

depraved manner under ARS, Sec. 13-T03{F)(6); and (2)
the crime was committed on a victim under 15 years of age,
AR5, Sec. 13-T03(F)(9). The terms "cruel’, "heinous® or
"depraved” are stated in the disjunctive, thereby any one of
them individually may constitute an aggravaling cir-
cumstance. A murder is especially cruel if the victim ox-
pericnced physical or mental pamn and sulfenng prior (o
dying. Here, a doctor who was fumiliar with the case testificd
as to the pain the child must have soffered as a result of the
numerous injurics inflicted on him. The number of injurics,
the scverity of the injuries and the fact that the child was
conscious for at least 45 minutes before slipping into a coma
all contributed to the finding of cruclty in this crime.
"Heinousness” and “depravity’ focus on the murderer’s
state of mind at the time of the murder. Five factors are
considered to determine whether a murderer acted in a
heinous or depraved manner: (1) his relishing of the mur-
der; (2) the infliction of gratuitous violence on the victim
beyond that necessary to commit the murder; (3) the need-
less mutilation of the victim; (4) the senselessness of the
murder; (5] the helplessness of the victim. Here, the murder
of the child was scnseless. The continued beating he
received constitutes heinous conduct. The child was help-
less and unable to defend himself or to seek help for his
injuries. Stll, the defendant tried to make it look like an
accident had occurred and refused Lo seck medical atiention

for The Defense

for him. The defendant’s decision to protect himself at the
expense of the life of his son is the essence of depravity. The
irial court did not err in finding that the morder was com-
milted in an especially cruel, heinous, or depraved manner.

The same injurics and conduct support the finding that
the child abuse was commitied in the same manner. There-
fore, the trial court properly sentenced the defendant to an
aggravated term of imprisonment for the child abuse convic-
tion.

Defendant contends that the trial court improperly im-
posed the death sentence because it did not list all the
mitigating circumstances the defendant offered and cogplain
its reasons for rejecting them. It is clear that the trial court
did consider all mitigating circumstances prior (o sentenc-

ing.
The court finds no fundamental error and affirms the
conviciions and senlences.

State v McPhad
129 Arir Adv. Rep. 63 (Div. 1, 12/24/92)

Defendant was charged with attempled armed robbery, a
dangerous offense committed while on parole. He was con-
victed by the jury and sentenced to life in prison,

Al trial, defendant admitted being in the store buot
claimed that he did not rob anyone, The State introduced a
video tape which arguably does nol show a koife o the
robber’s hands. Defendant requested a lesser included in-
struction on attempled robbery, arguing that the jury could
conclude that the robber did not have a knife. The trial judge
denied the requested instruction because the defendant had
denicd participating in the crime charged. The judge
reasoned thal when a defendant dendes having commitied a
particular offense under oath, he 15 not cotitled to a lesser
included instruction. The State has the burden of proving
every element of a crime beyond a reasonable doubd, When
any theory of the defense is reasonably supported by the
evidence, il 18 reversible error 1o refuse a lesser included
instruction. The State's video tape evidence cast doubt on
the presence of a knife. While a knife was recovered in the
area, i was never directly linked to the defendant, The video
tape was enough [0 support a jury instruction for the lesser
included offense of attempted robbery. The conviction and
senicnct are reversed,

{cont. on pg. 15)
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State v, Stevens
129 Ariz.Adv.Rep. 31 (Div, 1, 12/24/92),

Defendant pled guilty to a class 2 felony with a prior
conviction and was seolenced (o 105 vears prison. She
received credit for 200 days presentence incarceration. On
appeal, she claims she 15 entitled o 214 days of presentence
incarceration credit. The State cluims that the Court has no
jurisdiction to consider this appeal because of changes to the
statutes and the rules re i which became ef-
fective on September 30, 1992, The defendant entered her
change of plea and was senlenced before Seplember 30,
1992. The State claims that the Counrt lost jurisdiction over
all appeals from any judgment or senlence imposed pursuant
to a plea agreement as of September 30, 1992, These amend-
ments are prospective only and affect only those plea agree-
menls entered alter Seplember 30, 1992, Any relroactive
effect would be unconstitutional, The Court finds that the
State's position iz [rivolous and retains appellate jurisdiction
over plea agreements entered before ber 30, 1992,
The State concedes that the defendant iz entitled to 214 days
of preseotence incarceration credit and the sentence is
modified to reflect the appropriate credil.

[Represenied on appeal by Lawrence 5. Matthew,
MCPD|

Staie v. Younghlogd, and State v. Hermerg-Rodrigues
{consolidated cases)
120 Ariz. Adv. Rep. 11, (Sup. CL 1/7/93)

Defendant was convicted of child molestation, scomal
assanlt and kideapping. The Arizona Court of Appeals
reversed his conviclion and ordered the dismissal of all
charges against the defendant on the ground that the state
vinlated his federal due process rights by failing (o preserve
semen samples from the victim's body and clothing. The
Arizona Supreme Court denied review, but under a writ of
certiorari, the United States Supreme Court reversed and
held that absent bad [aith on the part of the police, failure to
preserve potentially useful evidence does not constitule a
denial of due process.

In a consolidated case, a different defendant was charged
with sexual assault, kidnapping, armed burglary and ag-
gravatcd assault, After a mistrial, the trial court granted a
defense motion to dismiss because the state failed (o
preserve a cotton swab sample from a rape kil. The motion
was based upon federal and Arizona due process grounds.
The Artzona Court of Appeals reversed the trial court’s
order of dismissal and ordered that the charges be
reinstaled. In neither case was there evidence of bad faith.

The second defendant raised his state due process claim
in the trial courl, The first defendant did not assert his state
due process claim until his case was remanded to the
Artzona courts by the United States Supreme Court. His
claim should have been rejected as untimely since claims aol
raised below are generally nol considered even on direct
appcal unless there is a finding of fundamental error. How-
ever, because the court originally refused to review the
preclusion issue when petitioned to do so by the state, it
declines (o reach an issuc upon which review has been
denied,

Jor The Deferise

In Bradyv. Maryland, 373 U.5. 83 (1963) the United States
Supreme Court held that the suppression of exculpatory
material evidence by the state violated federal due process,
regardicss of good or bad faith issues. In Arizoma w
Younghlood, 488 115, 51, the United States Supreme Court
held that for this class of cvidence, the good or bad faith of
the siate is relevanl because a conscious, intentional or
malicious failure to preserve evidence which could be tested
suggests that it is evidence that could help to exonerate the
defendant. Good faith or bad faith is not relevant in a Brady
setting because theze materials are plainky cxculpatory,

The defendants argue that in contrast to federal due
process, Arizons due process requires the court to cquate
nonexistent evidence which might have been exculpatory
with cxisting evidence which is plainly exculpatory. The
defendants’ argument builds upon the court’s DUI
jurisprudence, under which Arizona due process requires
the police to inform a DUT suspect of his right to an inde-
pendent alcohaol test even if Lthe police choose not to test the
suspect. However, DUT cases are unigue and the unigue
evidenliary droumstances surrounding & DIUT case justiy a
narrow cxception to the rule that "the state generally has no
obligation fo aid a susped in gathering potentially excol-
patory evidence®. Mowntano v. Superior Court, 149 Ariz. 385
{1984).

A Willizs instruction complics with the fundamental fair-
ness component of Anzona due process. Under this instruc-
tion, trial judges are required to instruct jurors that if they
find that the state has lost, destroyed or failed (o preserve
malerial evidence that *might” aid the defendant and they
find the explanation for the loss inadequate, they may draw
an inference that the evidence would have been unfavorable
1o the state. Thiz instruction s sulficient where the state
destrays, loses or fails (o preserve evidence unless the state
acts in bad faith or the defendunt sullfers prejudice in fact,
Where the nature of the evidence is unkoown, there can be
no showing of prejudice in fact. Thus, only a showing of bad
faith implicates due :

Boih these defendants received a Willizy instruction at
their trials because there was no evidence of bad faith. When
the state exhibits bad [aith in the handling of critical
evidence, it is fundamentally unfair 1o allow the trial o
procced. Where there is no bad faith, it is fundamentally
unfair to bar the state from the courts. The inference that
the evidence may be exculpatory is not strong cnough to
dismiss the case. 1t is enough to Jet the jury decide whether
to draw the inference. Absent bad faith on the part of the
stale, the failure to preserve cvidentiary material which
might have exonerated the defendant does nol constilute a
denial of due process under the Arizona Constitution.

The judgment of the courl of appeals in Younghlood s
reversed, s opinion vacaled, and the convictions and sco-
tences imposed by the trial court are affirmed. The judg-
ment of the court of appeals in Herera-Rodrigues is affirmed,
its opinion is vacated, the order of the court dismissing the
charges is reversed and the case s remanded for trial.

{cont. on pg. 16)
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Chiel Justice Feldman dissented in part

The lead opinion’s discussion of the preclusion issoe is
both dictum and irrclevant to the i55ue before the court,
However, Younghlood did raise his dee process claim at
every of the proceedings. He argued that the destruc-
tion of evidence violated principles of fundamental fairness,
denied him a fair trial and thus, offended due process.
Youngbiood only failed to cite Article 2, Scction 4 of the
Arizona Constitulion when arguing (he requirement of fun-
damental fairness. HRather, he spoke generally of due
process without referring to cither the state or the federal
comsltution,

When the Federal Supreme Court held [or the frst time
that bad faith was the sing qua non of a due process depriva-
tion, Younghlood then asked the state court to follow the
Arizona cases and hold that under the Ariona l:un.mtulmn,
bad faith was only one of the tests of a fair tral. 10 is
understandable that he had not done so before, being that
the courts had nol previously been aware that bad Frith was
the only factor.

The lead opinion fails (o explain why lundamental ermor
does not apply to Youngblood's case, even though it acknow-
ledged that there is no preclusion where it occurs, Il the
slate's destruction of evidence demed the defendant a fun-
damentally fair trial, the issue would not be precluded even
if he had failed to raise the evidenliary question.

As to Youngblood's failure to raise his state due process
claim in the trial court, the ULS, Supreme Court has held that
courts have jurisdiction to consider a claim first raized on
appeal. When the court of appeals passes on such a claim,
as in Younghlood's case, the issue is fairky before this court.
Although the lead opinion concludes that the court of ap-
peals abused its discretion by deciding the issue, this is
legally incorrecl. Because Younghiood squarcly and timely
raised his due process claim with each court, the issue was
nol waived or precluded. Since this court denied reviewr of
the issue, it should not address it.

In regard to the loss of evidence, the majority adopts a
bright ling rule no matter what evidence is lost or how
significant its potential exculpatory value. Due process is
not violated unless the defendant can demonstrate bad faith
om the part of the stale. However, this reasoning is fawed,
Under Brady, when the state has withheld the exculpatory
evidence, a new (rial iz appropriate because the evidence can
be produced. Here, the evidence is not available because it
has been destroved, Therefore, retrial woubd leave the courl
with the same issue which is what remedy to
invoke when the evidence has not just been withheld, but
destroyed. The issue is nol the state's good or bad aith, but
whether the defendant received a fair trial as the due process
dlause of the constitulion requires.

The majority also overlooks the effect of the presumption
of innocence. Presuming the defendant to be innocent, the
proper qucﬂ.n:rnwwhelhenh:iua{ evidence had such polen-
tial ry value that its destruction significantly im-
paired his defense. 1f the lost evidence significantly impairs
one’s defense, due process rights are prejudiced. Prejudice
has always been an independent component of Arfeona's
due process clause in cases involving the destruction or the
failure to preserve significant evidence. The majority ig-
nores its non-DUT cases in which this court has consistently
held that the test for fundamental error and due process is

Jor The Defense

bad faith or prejudice. Belore today, bad faith was one of
the two clements used in the alternative to determine fun-
damental fairness. After today, it is the only test.

The majority's holding iz bad judicial policy, Tnstead of
deciding the objective question of whether the loss of
evidence deprived a defendant of a fair trial, trial courts will
concentrate on the subjective intent of the officers and not
due care, Today's holding invites bad police work as long as
the government does nod act in "bad faith.” However, the
majority leaves "bad faith" undefined at this time, The
proper procedure when the povernment loses potentially
exculpatory evidence is [or the trial courl 1o balance the
degree of colpability of the state, the materiality of the
evidence, and the potential prejudice to the defendant in
order to protect the defendant’s constitutional doe process
right to a fair trial.

ndant Herrera-Rodriguez represented on appeal
by Paul Klapper, MCFPLY).

129 Ariz, Adv, Rep. mme 12/2/92)

Civil altorneys at ed Lo resolve a conflict of interest
and svoid disqualification by crecting a "Chinese wall” to
keep attorneys screened away from conBdential informa-
tion. The imputed disqualification rule of ER. 1.10 is gb-
aplute. Walling off a tainied allomey as an alternative to
imputed disqualification is not permitiod.

Volyme 130

State v, Fl
130 Ariz, Adv, Rep. 6 (S.CL 1/14/93)

The Defendant was found guilty by a jury of the frst
ce murder of his landlord. The court sentenced the
defendant to death,

Suffic { the Exid

Defendant claims that the State’s circumstantial evidence
i insufficient to sustain the conviction. There was sullicient
evidence from which a rational trier of fact could have fopnd
Defendant guilty beyond a reasonable doubt. The viclim's
burning body was discovered at the Mohave County Dump
on Junc 18, 1989, Two weeks before that the Defendant and
the victim had a heated argument over money. Shocprints
matching the Defendant's tennis shoes were found near the
body. These shoeprints also lead from the victim's truck to
the victim's home where Defendant was found. Tire tracks
necar the victim's body matched the tires from the victim's
truck, The Defendant had oo signilicant income, yet when
arrested he had over 5200 in his wallet including a receipt
dated June 17, 1989 from Best Buy Market. The victim had
no money in his wallel. The victim shopped in the Best Buy
Market on June 17, buot the Defendant had not.

{cont. on pg. 17)
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Biased Juror

One juror, a police officer, was acquainted with the
prosccutor, the prosecutor’s investigator, and the coroner.
O his juror questionnaire he stated that he presumed police
investigations to be thorough and complete. The trial court
refused to strike the juror. The court questioned the juror
and the juror assured the judge scvcrs? times in a credible

manner that he could serve fairly and impartially. The trial
judge did not abuse his discretion in refusing to strike the
juror for cause,

State's Investigator

At trial the Defendant invoked Ruole 9.3 excluding wii-
nesses, The Defendant failed to object to the presence of
the state's designated investigator throughout the trial. The
Drefendant did not object when the State called the imves-
tigator as the last witness. The Court found that the error, il
there was any, was waived by defense counsel's failure 1o
object al trial,

Eailure 1o Preserve Bvidence

The State failed to preserve the victim's body, the
shoeprints, the glob on Defendant's right shoe and the sales
receipt from Best Buy Market, The trial coarl gave a Willit
instruction. Under Stafe v. Younghiood the Defendant must
show bad faith on the part of the State since the exculpatory
nature of the evidence is unknown, There was no evidence
of had faith in the record,

Frosccutor's Closing Argument

Defendant claims that the prosecutor gave an improper
closing argument. In closing, the prosecutor argued that the
Willizy inference did nol apply Lo the facts of the case, He
also stated that he thought the defense attorney was trying
to trick the police officer. Defense counsel failed to object

(o the statements. The Court held that the statcments, if
improper, did not constitute fundamental error.

Trial Judge's Conduct

The Defendant claimed that the trial judge made im-
proper comments throughouot the trial. Defendant claims
that the judge coached the prosecutor, unfairly admonished
a defense witness, and failed to rule on a motion, Defendant
claims that these incidents, when viewed in aggregate form,
showed that the judge was not fair and impartial. The Court
examingd each allegation individually and found that there
was no [avoritism or bias,

Exidentiary Ruli

In addition to the comments, the Defendant claims that
the trial judge’s rulings on several evidentiary matters
showed bias. Examining cach issuc individually, the trial
judge made appropriate rulings based upon the law and no
bias has been shown, Specifically, it was not error to allow
the coromer who testificd at trial to testify again at the
aggravation-mitigation hearing. The trial judge's decision to

Jor The Defense

allow two undisclosed prosecution witnesses (o testify was
reasonable, since the judge allowed the defensc to postpone
cross-examination for four days. The j refused to allow
defense counsel to introduce extrinsic evidence to impeach
the State's witness on a collateral matter. There was no
individual errors mor aggregate errors showing bias or

prejudice on the part of the trial judge.
Change of Judge {or Cause

The Defendant argued thal the presiding judge of a supse-
rior court can never be a sentencing judge in a capital case
because the presiding judpe appoints the chief probation
officer. The argument was that the presiding judge might
give (he presentence reporl undue evidentiary weight.
There is no inherent conflict based upon the judge’s ad-
ministrative duties over the probation oflice.

Aggravaling Clreumslances

The trial judge found the following aggravating cir-
cumstances: (1) the Defendant had a prior felony conviction
including viclence, (2) the murder was capecially cruel,
heinous or depraved, and (3) the Defendant committed the
murder in expectation of pecuniary gain. The judge also
found as a mitigating circumstance that the Defendant’s
capacity to appreciate the wrongfolness of his conduct or to
conform his conduct (o the requirements of the law was
significantly impaired by alcohol abuse. The judge then
found that the aggravating factors outweighed the mitigating
Tactors.

The defendant was previously convicted in Colorado of
assaull with a deadly weapon. The State alleged that he had
been previowsly comvicted of a folony involving violence.
Defendant argues that the State did not prove the use or
threat of violence on another person. The State introduced
evidence of the Colorado document charging Defendant, as
well as the judgment and sentencing documents. The
Colorado statutes define assault with a deadly weapon as a
felony involving the use or threat of violence. The State
proved the required elements beyond a reasonable doubt,

Defendant claims that the crime was not especially cruel,
heinous, or depraved. The State introduced evidence that
there was smoke in the victim's trachea, which demonstrated
that the victim was alive during the fire, There was also
evidence that the victim thrashed about while trying to es-
cape the fire. This evidence supports the trial court’s inding
that the offense was cruel because the viclim was conscious
and suffered pain at the time of the offense. Having found
that the offense was crucl, it was not necessary to address
whether the crime was also heinous or depraved.

Defendant claims that the court erred in finding that the
murder was committed for iary gain. The court found
that there was sufficient evidence for the trial judge to find
that pecuniary gain was the motive, not merely the result of
the killing.

{conl. on pg. 18)
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Mitieatine Ci I

At the mitigation bearing, a defense invesligalor af-
tempieéd to tesiify (o hearsay concerning defendant's finan-
ces and work. The trial judge sustained a hearsay objection.
Although the trial judge may have erred in sustaining the
proséculor’s objection, defense counsel failed to make an
offer of proof after the ohjection. Since it cannot be deter-
mined whether the testimony would have been significant or
favorable to the Defendant, the ruling will not be reversed.

Defendant claims that the judge crred in not listing
discossing, and rejecting each possible mitigating factor
proffered by the defense. The trial judge did not err by
[niling to list and address every mitigating factor sed forth by
the Defendant. Since the tral judge did cnumeraie and
discuss the mitigating factor raised by the evidence and
argucd by defense counsel, it was not necessary (o discuss
other insignilicant faciors thal were not argued by defense
counsel.

After an independent review of aggravating and mitigat-
ing circumatances, the conviction and death senlence are
alfirmed. Mo proportionality review is conducted,

State v, Pac
130 Ariz. Adv. Rep. 36 (Div. 2, 1/14/93)

The Defendant entered an Allord plea o one count of
altempled sexual conduct with & minor. The defendant was
sentenced to an aggravated term of 15 years, The conviction
and sentence were affirmed by the Arizona Supreme Court
in State v. Pac, 165 Ariz. 204, 798 P.2d 1303 (1990). In
affirming the conviction, the supreme court held that the
plea was not made involuntary by the trial court’s failurg to
inform him of his statutory incligibility for early release
credits.  Subsequently, defendant filed for post conviction
reliefl claiming that defense counscl's failure to advise him
that he would be incligible for carly release credils con-
stituted ineMective assistance of counsel. Defendant also
claimed that newly discovered evidence existed.

Defendant tried (o preserve claims other than inciffective
assistance of counsel and newly discovered evidence, The
defendant was precluded from relief based upon any issues
that had been determined on appeal or adjudicated on the
merits before the trial court.

The Defendant claims that defense counsel told him that
it was very doubtful that he would be sentenced Lo the
maximum of 15 years. He also stated that counsel said that
if he was given 15 years, the most that he would have to serve
would be seven and one-half years, plus he would be eligible
o garn garly release credits. Therefore, the most he would
have to serve would be three to four years if the 15 year
sentence was imposed. The Court found that the Defendant
failed to establish that he was prejudiced by defense
counsel's poor sdvice, The lack of knowledge about his
ineligibility for early release credits did not render the plea
inveluntary, therefore the Defendant failed 1o establish
prejudice (o support his claim of ineffective assistance of
counscl,

The Defendant alleged newly discovered evidence that
there was another "Jim® living in the same trailer park. The
Defendant presented no evidence that the other Jim was
involved in the erimes and thal the impeachment value of the

Jor The Defense

knowledge of another "Jim" would oot have signilbcantly
changed the outcome in the case. (Sce also dissent criticiz-
ing the mandatory sentencing scheme and the use of Alford
pleas.)

130 Ariz. Adv. Rep. 3% (Div. 1, Jan. 14, 1993)

Defendant was convicted of the sale of dangerous drugs
and sentenced to prison. Al trial, the State’s expert testified
that the seized substance contained methamphetaming.
Defendant argues that the State failed to prove that the
substance had a stimulant effect on the ceniral nervous
sysiem, "Dangerous drug” is defined as A.nymatcmL COvm-
pound, mixture, or preparation which contains any quantity
of the ﬂ:rilu'nmg -having a polential for abuse
aszociated with a stimulant :II':::[ on the central nervous
system:” ARS §13-3401(6)(b). ARS §13-3401(6)(b){xii)
specifically lisis methamphetaming as a dungerous druge,
Defendant argues that the Stale must prove the substance is
methamphetamine and a stimulant effect on the central
nervous system. The legislature has delined metham-
phetamine as being a substance with these effects, The State
need ool prove this as the legislature has already made this
determination.

Yolume 131

St . Blaniot
131 Ariz. Adv. Rep. 15 (Div. 1, 1/26/93)

The defendant pled guilty 1o negligent homicide. He was
sentenced to six months in jail and placed on four years
probation. He was also required to pay $92,349.75 in restitu-
tion, $85,000 of which was to be paid to the victim's auto
nsurance for funding the scttlement in a wrongful death
action brought against the defendant,

Defendant argues that the trial court abused its discretion
by requiring him to pay restitution to the insurance company.
ARS. Sec. 13-603(C) provides that if a person is convicted
of an offense, the court shall require that person to make
restitution to the viglim or Lo the of the
viclim if the victim dies. The defendant argues that the term

"immediate family" does not include insurance companies.
In State v. Memill, 136 Arie 300 (App. 1983) the Court of
Appeals beld TJJ.al the legislative requirement of restitution
to the viclim does inclode the entity suffering the cconomic
loss resulting from appellant’s criminal activity. Funeral
cxpenses are also appropriate ibems for restitution under th
statube. Judgement, sentence and restitution order are af-
firmed.

[(Represented on appeal by Edward F, MoGee, MCPD.)

{cont. on pg. 19)
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State v. Boldrey
131 Ariz. Adv. Rep. 40 (Div. 2., 1/29/93).

Defendant was convicted of several counts of seoal
abuse and molestation involving his minor daughter, He was
senlenced Lo consecutive prison terms totaling 72 years.

Defendant claims that the trial court erred in summarily
dismissing his Rule 32 petition. His first claim is that nevwdy
discovered evidence that the victim was previously molested
would likely change the verdict becausc this evidence would
refute the inference that i was defendant who caused the
viclim's physical condition. Other evidence against defen-
dant was overwhelming, The court’s dismissal of the Rule
32 petition was nol an abuse of discretion.

Defendant contends that the sentencing procedure was
unfair, The victim and her mother were not contacted by the
prescntence report writer, and were saddened and shocked
by the sentence. The trial court would still have found the
same aggravating factors that defendant molested and
traumalized his own daughter. Delendant waived these
“mitigating factors” by failing to raise them at sentencing,
Thiz also does nol qualify under Rubs 32 az newly discovered
evidence,

Defendant also claims that Srave v, Bartlew, 164 Arie. 229
{19%40)) is a significant change in the law regarding cruel and
unusual punishment, The (rial judpe was aware of Barlen
when he pronounced sentence, and Bartledt and later cases
are not st all ike this case.

Deiendant reccived mandatory conseculive senlences,
He claims that there is no rational basis for punishing more
severcly a child molester who touches his victim before
intercourse than one who abruptly and forcably rapes a child
without first touching them. Defendant claims that the legis-
lature intended to severely punizsh repeat offenders and not
several acts that occur as part of onc “fransaction.” He
contends his acts were part of one "transaction” and consecu-
tive senlences were improper. The legislative intent behind
Sec. 13-604.01(]), to impose separate and severe punishment
for each and every dangerous crime against children, has a
rational hasis,

Defendant claims hizs conseculive sentences constitute
double punishment, A RS, Sec. 13-116 prohibits double
punishment for one "act” or "omission” . State v. Gordon, 161
Ariz. 308, 778 P.2d 1204 (1989) interpreted AR5, Sec.
13-116 to consider the factz of each crime separately, deler-
mine whether a single "act” occurred, and then consider
whether the kesser erime caused any additional risk of harm
bevond the ultimate offense commitied. Defendant couald
have had sexual intercourse with the viclim (the olimate
crime ) without necessarily committing any of the remaining
crimes. The mandatory consecutive terms were permissible.
Comvictions and sentences affirmed.

abale v Schimann
131 Ariz. Adv. Rep. 29 (Div. 1, 1/26/93)

The defendant entered into a plea agreement Lo felony
DUIL He would be placed on three years probation, serve
six months in prison, and receive credit "for all time pre-
viously served.”

Al sentencing the judge imposed probation and the six
months in prison. The judge then imposed a jail term of 217
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days, against which he credited defendant’s presentence
incarceration time, Defendant received no credit against his
& months DOC senience.

Defendant claims that he had to receive presentonoe
incarceralion credit against his prison sentencs imposed as
a condition of probation, AR.S. Sec. 13-70%(B) provides
that time spent in custody until the time of sentencing shall
be credited againsi the term of impri Stale v.
Mathien, 165 Ariz. 20, 795 P.2d 1303 (App. 1990) held that
there was no distinction between confinement in prison as a
traditional sentence or when im a5 g condition of
probation. However, trial courts have hroad discretion in
awarding credit for presentence incarceration. There is no
dispute that the court had authority to impose the prison
term and the jail term as (erms of probation. Here the
defendant received credit for incarceration against onc of
two senfences that the judge had a right (o impose. The
judge adopted a flexibie approach to achicve a rehabilitative
goal he deemed desirable. Judgment and sentence allrmed.

(Represented on appeal by Spencer D. Heffel, MCPD.)

argte v, Seread
131 Ariz. Adv. Rep. 30 (Div, 1, 2/4/93).

The defendant was convicted of aggravated assault, a
dangerous offense. He was sentenced to 5 years. He was
ordercd to pay a 8100 felony penalty assessment and an 38
time-payment fee, The court did not provide a payment
schedule at sentencing, bul did =0 by minute eniry.

Defendant claims his sentence constitutes double punish-
ment. He claims that the use of the deadly weapon may nol
be both an element of the crime and used Lo enhance the
senbence range, The Arizona Supreme Courl has hebd that
the use of a weapon may be used (o increase the charge, to
enhance the sentence and to aggravate the sentence without
violating double jeopardy or double punishment, State 1
Lara, 109 Ariz. Adv, Rep, 26 (April 2, 1992).

Defendant also claims that the trial court fatled to advise
him of the pavment schedule for his assessments, and his case
must be remanded for resentencing. There is no require-
ment that the mapner of payment be made with the defen-
dant present. ARS. Sec. 13-808(A) places the method of
payment within the court’s discretion. The sentence and
conviction are affirmed.

(Represented on appeal by Helene F. Abrams, MCPD.)

(cont. on pg, 20)
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dtate v, Delpado
132 Ariz. Adv. Rep. 13 (CA 1, 2/9/03)

Delendant was convicted of one count of attempted
second degree murder (Count 1) and five counts of ag-
gravated assauli. After the close of evidencs, the trial coort
ohserved that Count 1 of the indictment was defective be-
cause il alleged that the defendant attempled to recklessly
commii an act, and that this iz not ized under Arizons
law, See State v. Adams, 155 Ariz. 117, 745 P.2d 175 (App.
1987). The defendant moved (o dismiss Coont 1 and the
State moved (o amend Count I, The courl gave a jury
instruction which effectively amended Count I lo conform
with the evidence, based upon its discretion in resolving
mations (o amend an indictment under Role 13.5(b) of the
Artrona Ruoles of Criminal Procedure. Defendant claims
the trial judge was required to dismiss Count I. The defen-
dani is precluded from raising the issue becanse he did not
make a timely pretrial motion under Rule 16, and therefore
waved the right fo raise if at the end of irial. Setate v, Amaya,
165 Ariz. 535, 542, 799 P.2d 876, 833 (App. 1990). The
defendant also had adequate notice of the charge and had
had an opportunity (o prepare and defend against it Be-
cause the amendment to the indictment required the State
iy meet & higher burden of proof, the delendant could not
show that he was in any way mislead or prejudiced by the
defect. The defendant has & defense under double jeopardy
principles o any subsequent prosecution.

Defendant argues that the trial court committed revers-
ible error when it precluded a delense expert witness from
testifying in defendant’s case in chief or in surrebuital. The
defendant disclosed that he intended to call an expert wit-
ness on Lhe issue of insanity. The State filed a motion to allow
their cxpert witness to examing the defendant. On July 19,
1990, the date sei for trial, delense counsel advised the Court
that she had just interviewed the State’s expert for the first
time three days carlier, Defense counsel requested a short
conbinuance in order to obtain a rebuital witness because the
State’s expert had criticized the evaluation technigues and
methodology used by the defense expert, Defense counsel
also advised the prosecutor that she intended to call another
expert witness. Trial began several days later but the State
did not move to continue the trial due to any late disclosure
of the expert witness. Rather, at the close of its case in chief,
the prosecutor moved Lo preclude the testimony of the
defense’s second expert. The trial judge granted the motion.
The defendant claims that he was denied his right to preseat
witnesses in his defense in violation of the United States and
Arizona Constitutions. Rules 15.2(b){c) of the Arizona
Rules of Criminal Procedure require disclosore of witnesses
within twenty days after the arraignment. Further, Rule 15.6
imposes & conlinuing duty to disclose. Ruole 15.7 gives the
Court authority to impose sanctions for discovery violations,
including precluding a party from calling an undisclosed
witness. However, preclusion is rarcly an appropriate sanc-
tion for discovery violations. To determine the propricty of
the sanction, the judge should consider: 1) how vital the
wilness is Lo the case, 2) whether the opposing party will be
surprised, 3) whether the discovery violation was motivated

Jor The Defense

by bad faith, and d} any other relevant circumstances, The
trial court erred in precluding the second defense expert
from Lestifying. This witness was vital to the defense, the
State was not surprised, and there was no bad faith on the
part of the defense.  Additionally, less stringent measures
were available and the State was nol prejudiced. The defen-
dant showed that the evidenoe was matenal Lo the defense,
establishing & Sixth Amendment violation and overcoming
harmless error analysis. The conviction is reversed and the
case remanded. (Represented on appeal by Helene F,
Abrams, MCPD}.

Shate v, Sgrchies
132 Ariz. Adv. Rep. 11 (CA 1 2/9/93)

Defendant was charged with possession of narcotic drugs
for sale amd conspiracy to sell narcotic drugs, both class 2
felomies. He pled guilty to attempted possession of narcotic
drugs for sa]!: and aftfempted conspiracy to sell narcolic
drugs, both class 3 felonees with one prior felony conviction,
In his factual basis at the change of plea, defendant admitied
that ke had acted as a middleman in the sale herom to an
undercover police officer. He also admitted a prior convic-
tion for possession of narcotic drugs. The Court seatenced
him (o 9.5 years imprizonment on esch count Lo Tun concar-
rently plus fines and surcharges,

The defendant claims that attempted conspiracy is not a
cognizable offensc under Arizona law. ARS. 13-110
authorizes the reduction, via plea bargain, of a completed
offcnse to an attempted offense. However, the attempted
offense must be cognizable under Arieona law. State v
McClarity, 27 Ariz. App. 571, 575, 5357 P.2d 170, 174 (1976).
There are no common law crimes 1o which defendant can
plead in Arizona because they no longer exist in this state,
ARSE, 13-103. Attempl, conspiracy, solicitalion, and
facilitation are preparabory offenses, and are scparate and
distinct from substantive offcnses. "Alu:mpr." is defined in
ARS, 13-1001(a)(2) as "any step in the course of conduct
planned to culminate in the commission of an offense,” To
construe "offense” in that sentence to inclode conspiracy
would be absurd, since no course of criminal conduoct s

“planned to culminate” short of its ultimate object. The
preparatory offense of attempt does not apply to the
preparatory offense of conspiracy, Attempied conspiracy is
not a cognizable olfense under Arizona law, The
defendant’s judgment of convictions and the sentences im-
posed are reversed, his plea of guilty is vacated, and all
original charges are reinstated. (Represented on appeal I::.r
Helene F. Abrams, MCPD).

[ Violume 132 1o be continwed in May, 1993 issue)
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Personnel Profiles

Cynthia Dobbs began working in our office as a legal
secretary inTrial Group D on April 19. Cynthia previously
was cmployed at the Arizona Health Care Cost Containment
System Administration (AHCCCS) for approximately two
VLTS,

Julic Heatheotte started in Trial Group A as a legal
secretary on April 19, Julie, who has a B.A. in Political
Science, briefly served as an intern for John McCain last fall,
Prior to that she was employed as a legal assistant at the law
office of Brisn Hendrickson, Julie served in the United
States Marine Corps from 1936 to 1987,

Maryann Wright started in Trial Group B as a legal
secretary on April 12, Maryann previously worked as an
administrative assistant for Food for the Hungry and as
executive secretary with the Koll Company. From 1987 to
1988 she was a word processing operator and automated
records processor at the Maricopa County Juvenile Court
Center.

Mary Miller will begin emph:jrmumwhumu[ﬁn:mh&uy
a5 the new attorney for our Mental Health section. Mary is
the Assistant Public Fiduciary. Her service in the Public
Fiduciary's Office since 1981 has given her mnmderahln
knowledge in the mental health/probate Delds.

for The Defense

Ethics Note

Our office is sponsoring a seminar on ethics on May 28,
1993, The seminar, which will be held from 130 o 400 p.m.
in the Supervisors Anditorium, will satisfy all of the yearly
CLE cthics hours required by the state bar. Attorneys from

our oflice aré cnml.lr.ugﬁd to attend. To register, n:mlnl:i
Teresa Campbell in our Training Division.

FYT

What is the average time taken by a jury to reach a verdict
in ceriain cases? Recenl mformation from the Mational
Center for State Courts shows the following:

Homicide: 3 hours, 30 minutes

Aggravabed Assault: 2 hours, 38 minuies

Burglary: 2 hours, 19 minutes

Marcotics: 2 howrs, 12 minutcs

Robbery: 1 hour, 30 minutles

Thefi: 1 hour, 40 minuies. >

Db e e
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JUVENILE March TRIAL RESULTS

Editor’s Mote: There are many hard-working practitioners in our Juvenile, Mental Health and Appellate Divisions.

The results of their work offen go unrecognized.

everyone in the office.

Future editions will iry to continue highhghting the work of

Attorney Number of Trials (Result-Disposition) Dismissals
Aberbach, Anne-Rachel 0 L
Allen, Robin W. 0 3
Blizs, Susan 4 (3 NG; 1 G-Probation) 10
Carter, William I, 1 (G-Placement) 5
Helme, William ], 2 (1 NG; 1 G-Probation) 3
Kaplan, Gerald M. 0 6
Katz, David A. 1 (G-Probation) 3
Katz, Ellen E. ] 5
Komadina, Jeannette M. 0 L
McGee, Amanda 1 [(G-Placement) B
Melvin, John W. (Bill) 1 {(G-ADYTR Commit) 2
Morse, Margaret C. 1 (G-T&C) 5
Matalé, Gail G. 0 2
Pintard, Suzetie [ a 3
Salonick, Richard J. 3 {1 G-Monetary Assessment; 2 G-Probation) 3
Santoro, Karen L. 0 [
Shaw, Teri L. 2 {1 NG; | G-JIPS) 8
Smith, Duvid C, 2 {1 NG; 1 G-Probation) 14 I
Trowano, Vincent W, I (MG &
Twarog, Mary Ann 2 {1 NG; 1 G-ADYTR Commit) 4
Verdin, Maria 0 &
Whitfield, D. Anne 1 (G-Probation) 3
Zimmerman, Teeri G. 3 (3 G-Probulion) 4

Sor The Defense
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TRAINING AT A GLANCE

DATE TIME TITLE LOCATION
Friduy, Apnl 30 9:00 &.m. - 3:30 p.m. Training For the DUT | Morthern Arizoni
Warrior University (Flagstaff)
Friday, April 30 1:30 p.m. - 4:30 p.m. The Year In Evidence | Phoenix Mountain

Preserve

Wednesday, May 5

1:30 pom., - 5:00 p.m.

MCFD's Trial
Praciice College

MCPD's Training
Facility

Thursday, May & 13 pom. = 5:00 p.m, MCPD s Trial MCPD's Training
Practice College Facility
{oonr. )

Friday, May 7 10:00 a.m. - 5:00 p.m. MCPD s Tral MCPDs Training
Practice College Facility
oo, )

Swlurday, May B :00 8.m. - 4:30 p.m, Aggressive Deferse Westward Look
of the Accused Resort (Tucson)
Inpaired Driver

Thursday, May 13 0:00 a.m. - Noon Advocacy in MCPD's Training

Conritprent Cases

Facility

Frday, May 14

D00 a.m. - 4:00 pom.

Advocacy in
Commiimment Cases
oo, )

MCPDs Training
Facility

t Friduy, May 28

Sfor The Defense

1:30 p.m. - 5:00 p.m. Criminal Defense Board of Supervisors

Erhics: Auditorium
Six Erhical
Emergencies

Wednesduy, June 2 9:00 a.m. - 4:30 p.m. Mirigation and MCPD's Training
fuvestigation of Fucility
Capital Cares

Thursday, June 3 To be announced Juvenile Law ASU College of Law

(Great Hall)
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MCPD T-Shirts

Spring is in the air and so0 is a renewed interest in owning a Public
Defender T-shirt. We are offering a Hanes 100% cotton, Beefy T in white or
gray for the price of $10. In the left breast pocket area, the following words will
be printed in royal blue ink: Maricopa County Public Defender's Office. A
sample shirt is hanging in Georgia Bohm's office (10th Floor, Luhrs Building).
| NOTE: the T-shirt does not have a pocket on the front, and this year we will not
have any printing on the back of the shirts.

Anybody wishing to purchase one should complete the order form below,
and give the form along with a check (payable to "Christopher Johns") for $10
per shirt 10 Georgia Bohm before May 25. We should receive the T-shirts by
June 15 (depending on the number of orders). Orders must be prepaid. - Any
money left over from the sale of the T-shirts will go to our office’s Holiday
Fund. Last year we contributed $147.36 to this event through our T-shirt sales,

T-SHIRT ORDER FORM

Name:
Phone Number:
Wiire Gray
Sl
Medium
Large
X-Large
XX-Large
Check enclosed for:$
Please return order form to Georgia Bohm by May 25, 1993,
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