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Introduction

Trial lawyers underuse voir dire. We spend months con-
ducting pretrial interviews, filing motions, analyzing law, and
marshalling the evidence before entrusting a clicnt's future
to a handful of strangers. However, we often spend less than
an hour developing a strategy for choosing those strangers,

The selection of jurors is crucial to winning a trial, and
counsel should prepare for jury selection by filing motions

for The Defense

requesting: (1) attorney-conducled voir dire; and (2) dis-
tribution of a juror questicnnaire,

Special care should be given to making Batson®/Gardner”
challenges if the Statc exercises peremptory challenges
based on a juror's residence or economic status, or designed
to exclude people who belong to a “cognizable group,” such
as African-Americans, Hispanics, Asians, "white ethnics," or
WO,

I. How Many Peremptory Challenges Are Allowed o A
Criminal Case?

In most criminal cases, Rule 18.4(c), Ariz. R, Crim. P.
allows each party six peremplory challenges. In capital
cases, each side has ten peremptory challenges, Ifthere is a
joint trial of several defendants, each is allowed one-half the
number of peremptory challenges allowed to one defendant.
The state does not receive additional peremptory challen-
ges

M. Wht Is The Rale Of Juror Questionnaires?

Generally, jurors are more honest and fortheoming about
sensitive subjects posed in written questionnaires than they
are in open court, The ideal practice is to combine the wse
of juror questionnaires with attorney-conducted voir dire
(see Section 11T).

A. Should Counsel Requesi A Hearing On The Use Of
The Juror Questlonnaire?

File a motion (attach the juror questionnaire) requesting
the court 1o distribule questionnaires to prospective jurors.
In the motion, request a pretrial hearing. Before the hearing,
meet with the prosecutor and try to agree on the question-
niire. A stipulated questionnaire increases the chance of
approval by the court. If the prosecutor objects to crucial
questions, do oot delete them solely for the sake of the
proseculor’s assent. Argue your questions o the court; at
worst, you will make a record.

{cont. on pg. 2)
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B. What Are Effective Arguments In Favor Of The Use

O The Juror Questionniice?

At the hearing, explain that the ques-
tioanaire will save valuable courl time and
spare jurors from disclosing extremely
Ecmual information on sensilive subjects

ke prior sexual assaull, racial prejudice,
substance abuse, mental illness, or
criminal history. Argue that juror ques-
tionnaires are admissible by Supreme

A. What Is The Law In Arizona Concerning Attorney-

Conducted Yoir Dire?

Adtorney-conducted voir dire 15 per-

Court rules in givl trials (Rule 47(b)(2)
Ariz.R.Civ. P.).

the court, prosecutor, and defense.

. What Should Trial Counsel Do I The Court Denies

The Use Of The Jurer Opestionnpire?

Il the court refuses the questionaaire, but allows attormey-
conducted voir dire, ask the questions covered in the ques-
tionnaire. Make sure that the court has denied your motion
to distribute the juror questionnaires, and that a copy of the
juror questionnaire is filed with the court for appeal.

1L s Attorpey-Conducted Yoir Dire Permissible In
Criminal Cases?

Volunieer to make eopies of the question-
naire. If the questionnaires are distributed before morning
calendar, the jury can usually complete them by 11:00 am.
This allows lime Lo copy the completed questionnaires for

Trial lawyers
underuse
voir dire.
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Because attorneys in el cases
{Rule 47(b)(2), Ariz.R.Civ.P.)", arguably, denying that same
right to a criminal defendant violates the Fifth and Four-
teenth Amendments of the United States Constitotion, and
article I, section 4 of the Arizona Constitution,

missible, but discretionary, in criminal
CASCS,
Rule 18.5(d}), Arz. R. Crim, P_, discus-
ses voar dire in criminal cases:
| *The court shall canduct the poir dine
f::mru‘nan‘m puting fo the jurors all ap-
Jroprale guestiions requested by counsel,

The court may in ity discretion examine one or more juroms
apart from the other jurors.

If pood cause appears, the court may permit counsel o
exarmine an individual juror.” (Emphasis added).

may conduct voir dire

Because of the political climate, coupled with excessive
media coverage concerning drugs, violence, and crime in
general, juries are very predisposed to convict, Rescarch
shows that 609 to 80% of every jury panel starts out with a
bias against the accused. “In short, the jury panel fecls
aflimity with the prosecutor and none with the defense allor-
ney or his clieat.” Giuliuced, "Jury Selection: Who Should
Question Potential Jurors-Judges or Lawyers?" The LaSalle
Street Chronicle, November 6, 1985, Because most judges
conduct voir dire, it is difficolt to tell what jurors really think
about your client, the alleged crime, or any sensitive issues
that may arise during trial.

Judges ofien ask leading questions which do not elicit the
information we need, We have little information about a
potential juror beyond the material contained in the juror
information card. Ofien, we operate on stereotypes, which
may be very dangerous,

Attarncy-conducted individual voir dire on a sequestered
basis is the most effective way to learn what type of juror a
person will make., As a praclical matter, even in highly
publicized cases, judges are hesitant to allow sequestered
individual questioning on topics olher than pre-trial
publicity or sensitive subjects {e.g., prior child abuse, moles-
lation, or rape) unless a particular juror requests Lo discuss
a malter in private.

Attorney-conducted voir dire of the entire pancl
Facilitates jurors’ interaction with counscl, one another, ancd
your client. It often clicits juror bias articulated by one juror,
but felt by many. For example, a defendant should testify
and tell her side of the story; a defendant must be guilty or
he would not have been charged with a crime.

{conl. om pg. 3)
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C. What Are Effective Arguments In Favor of Attorney-
Conducted Yoir Dire?

Although the criminal rules only permit attorney-con-
ducted voir dire for "good canse,” you musl convince the
court that it is essential to the defendant’s right to a fair trial,
hence the state and federal Constitutions mandate it. Addi-
tionally, since voir dirc can neotralize the cffect of an-
ticipated prejudice, Turner v, Louisiana, 379 U5, 466
(1965); Iovin v. Dowd, 366 1.5, 717 (1961); you must con-
vince the court that withoul altorney-conducted voir dire
one cannot make intelligent decisions on peremptory chal-
lenges. See, Swain v, Alabama, 380 ULS, 202 (1965); United
States v, Blanton, 700 F.2d 208 (6th Cir. 1983),

D. What Should Counsel Do If The Court Denies Aftor-
pey-Conducied Yoir Dire And The Jury (Questionaaire?
Ifthe ¢ourt denies your request for sequestered question-

ing of jurors, ask the court to allow jurors 1o decide whether
they want Lo discuss a particular subject

A, Who Is The Subject Of The Batson Challeage?
1. What Is A Cognizable Group Under Batson?

Based oo Balaog, a cognizable group is one definable and
limited by

{1)some clearly identifiable factor;

{2}a common set of ideas, attitudes or expericnces; and

(3}a community of interests, such that the group's inter-
eats cannol be adequately represented if the group is cx-
cluded from the jury selection process.

United States v, Biaggi, 673 FSupp. 9%, 100 (EED.NY,
1987), afl"d, 853 F.2d &9, cert. denied, 489 U5, 1052 (1989)

{quoting United States v, Spro, 816 F.2d 30, 33 (1st Cir.
198?}}

What constitutes a "cognizable group® is wery broad.
Since Balson, numerous state and federal cases have ex-
panded not only what constitutes a "cognizable group,” but

also who has standing (o raise a Batl-

privately. JTurors could simply raise their | 1 som claim.
hands to request sequestered inguiry on
that topic. If m:s:;'urt distributes juror ]I ﬂf:igﬂgllfs 2, Can An African-American
questionnaires, you will probably learn w]]mh nﬂt licit Defendant Challenge Exclusion Of
sensitive information that can be the sub- the infi urmutﬁ An African-American Jurar?
ject of further inguiry. we need

If the court has denied your request Bazed on the Equal Protection

for sequestered, individual, attorney-

conducted voir dire, request allorney-conducted voir :Llrr:nl'

the enfire panel in open court,

Ifthe court refuses both attormey-conducted voir dire and
the jury questionnaire, file your questionnaires, Incorporate
your gquestionnaire into defendant's requested voir dirg.
Following each question, write: Given_ Refused_. Ask the
judge to rule on each question,

If the court alone conducts voir dire, but agrees to ask
your questions, be sure that they are, in fact, asked. 1f nod,
discreetly remind the court. If a follow-up question is neces-
sary, ask for it, Note: most courts allow counsel to approach
bench after the court has completed its voir dire to ascertain
il there are any additional follow-up questions.

In Arizona, one of the most important aspects of jury
selection is insuring that the jury is deawn from a fair cross-
section of the community. {Gardner | & I1), supra. The
Balzon challenge prohibits prosccutors from using
peremptory challenges based on inherently unfair dis-
crimination. Peremplory strikes may be voided under Bat-
00 when based on ethnic heritage, national origin, religious
affiliation, ethnic status, ancestry, or gender.  Under the
recent United States Supreme Court opinion, Georgia v,
MeCollum, 112 5.Ct. 2348 (1992), the Equal Protection
clause of the Fourteenth Amendment now prohibits defen-
dants [rom engaging in purposeful discrimination in the
excrcise of peremptory challenges. Under MeCollum, Bat-
am:rldnhainng:-s may now be used not only by, but against, the

(il [ L

Jor The Deferise

clause of the Fourteenth Amend-
ment, the United States Supreme Court prohibits the
prosecution from exercising peremplory l;h.d_'llr.ngﬁs based
solely on the juror’s race or on the assumption that African-
A.mlmcanjurms. s & group, cannot impartially consider the
stale's case against an African-American defendant. Bat-
som, 476 US. al 89, The court enunciated a three-part test
for establishing a prima facic case of purposeful discrimina-
Liom;

{1)juror is a member of a cognizable racial group;

(Zymembers of the defendant’s race have been excluded
through the exercize of Lhe prosecutor's peremptory strikes;

(3)these facts and other relevant circumstances raise an
inference that the prosecutor used the peremplory challen-
ges to excuse the venire person on the basis of race, 1d. at
54-96,

Clearly, Batson holds that an African-American defen-
dant has standing to challenge a prosecutor’s use of
peremptory challenge to strike an Alfrican-American juror
solely on account of race.

3. Are Hispanic, Native Americans And Asians Entitled
To Batson Coverage?

Batson coverage has been implicitly extended to preclude
race-based exclusion of Hmpanu:" jurors, by reason of their
ethnic heritage, 111 5.Cx, 1859
(1991). Similarly, "Mexican-Americans” as well as "Spanish
surnamed” jurors have presumed group characteristics that

fall under Batson. Castancda v, Partida, 430 1.5, 482 (1977),

{cont. on pg. 4)
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See also, Ficlds v, People, 732 P.2d 1145 (Colo, 1987). In
Arizona, "Hispanics are a cognizable racial group for equal

prolection p 163 Ariz, 438, 490, TE8
P.2d 1239, 1241 (Ct, App. 1989),
"under Batson.

Mative Americans are a "cognizable group
812 F2d 1302, 1313-1314 (10th Cir.

Linited States v, Chalen,

1987); United States v, Bedonie, 913 F2d 782 (10th Cir,
1990) {members of Navajo nalion are a cognizable group
under Batson).

Applying the Equal Protection analysis, Division One of
the Arizona Court of Appeals held that Asians constitute a
copnizable racial group. Slate v, Jordan, 171 Ariz, 62, 528
P:2d 786 (Ct. App. 1992),

EE T

Batson has been extended to "white ethnics” "Italian
Americans” are a "cognizable racial group” subject 1o Bal-
son, Uniled States v, Bipggi 673 F. Supp. at 101; but see,
contra, United States v, Spro, 816 F2d 30.

5. ls Ethnicity, Beligious Affiliation, Or Ancestry Sub-
Ject To Batson Protection?

The extension of Balson protection to *white” and "ethnic
minority’ jurors is logically consistent with the holding in
Batzon. The expansion of Balson “provides some measure
of protection against changing hiological, anthropological,
and socio-political concepts of race.”

>

Protection Clausg?, 25 J. Marshall L. Review, 37, 48 (1991).

a. Ethnicity And Beligions Allilintion

The United States Supreme Court has not specifically
addressed whether ethnic origin or religious affiliation is
covercd by Batson. Howewver, two cases decided in 1987,
addressed claims brought under the United Stales Civil
Rights Act of 1886, and cquated the term "race” with "iden-
tifiable classes of persons” who were subjected to intentional
discrimination “solely because of their ancestry or ethnic
charaﬂwuns St Francis College v Al Khazraji. 481 U S,

604, 613 (1987); Shaare Tefila Congregation v, Cobb, 481
US. 615, 617-618 (1987),

Inﬁl_mgg]lu;_ the court held that Section 1981 of
the Civil Rights Act was intended Lo protect Arab-
Americans, In his concurring opinion, Justice Brennan ob-
served that the line between discrimination based on
ancestry or cthnic characteristics, and discrimination based
on place of birth or nation of origin is not clear; at least in
Title VII context, these terms overlap. S Francis College,
431 U5, at 614,

In Sharre Tefila Congregation, the courl noted that al-
though Jews are now considered "Caucasian” and not mem-
bers of a separate race, this does not preclude them from
being considered a "cognizable group” or from being
profecied from intentional discrimination. Sharre. Tefila
Congregation, 481 UK. at 617,

for The Defense

b. Ancestry

The United States Supreme Court has exiended Batson
coverage to ancestry. Edmonson v, Leesville Conerete Co.,
111 5.CL. 2077, 2088 (1991); Hemandez, supra: Powers v,
Ohic, 111 5.CL 1364 {:19‘91}. French-Canadians, for ex-
ample, have been recognized as a distinctive group whose
deliberate exclusion on the basis of group characteristics
violates the Massachusetts Declaration of Rights, Common-
wealth v. Gagnon, 449 N.E.2d 686, 691-92 (Mass. App. Ct.
1983}, Armenians are a distinctive group under the Mas-
sachuselts Declaration of Rights. Commonwealth v,
Garabedian, 503 N.E.2d 1200, 1293-94 (Mass, 1987).

In Gardnge 11, relying on the Sih Amendment of the
United States Constitution, lJ::e Arizona Supreme Court
implicitly recopnized ancestry’, ethnicity, and religious af-
filiation as identifiable groups meriting Batson protection.
Gardoge 11, 157 Ariz. at 545.

6. Can A Prosecutor Strike A Juror Based On His
Resldence Or Economic Status?

Although upholding the trial court’s ruling that the State
prﬁmﬂlﬂdﬂnamrﬂi explanation for striking a Hispanic male
grocery clerk”, Division One of the Arizona Court of Ap-
peals considered the juror's "economic background" in ad-
dition to his race. Stale v, Reves 163 Ariz. 488 491, 788 P.2d
1239, 1242 (Ct. App. 1990). In his dissent, Judge
Kleinschmids relying on Gardner 11, :rprm:l:l "dooht . . .
whether membership in a particular socio-economic class is

a legitimate reason for the exercise of a peremptory chal-
lenge.” Jg. at 1243,

However, in United States v, Bishop, 959 F.2d 820 (9th
Cir. 1992}, the Ninth Circuil examined the prosccutor’s
strike of an African-American juror who lived in a
predominantly low income, high crime, African-American
neighborhood. Id. at 821. The prosecutor noted that the
juror, was an cligibility worker from Compton, California,
where its residents were "anesthetized to . . . violence, and
maore hl::l}' to think that the police probably [ua:,d] CXCEssive
force.” Id. at 825, The prosccutor struck this juror, in part,
because her residence made her more likely to believe that
the police "pick on Black people.” ld. at 821, The Ninth
Circuil rejected that justification because it "referred to
collective cxperiences and feelings that [could have been]
Just a8 easily . . . ascribed to vast portions of the Afro-
American community,” [d. at 825. The court further held:

“Implicitly equating lovw-income, black neighborkoods with
viclence, and the expenience of violence with ity gcceptance, it
referred to axsumptions thar African-Americans foce, and
frovm which they suffer, on a daily basis. Ulimaiely, invocation
af residence both reflected and conveyed deeply ingrained
pemiciows stereotypes.” (citation omitled).

"Crovernment acls baved on such prejudice and stereotypi-
cal thinking are precisely the types of aciy prohibited by the

eqiial profection clause of the Constitution.” (citalion
omitted).
Id. at 825-826,
{cont. on pg. 5)
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The court cautioned against using residence as a pretext
b0 exclude jurors ", . . where residence is wtilized as a sur-
rogate for racial stereotypes - as, for instance, a shorthand
for insensitivity to violence - ils invocation runs afoul of the
pguarantees of equal protection.” Ld. at 326,

The court further noted the critical role residence plays
as a perpeiuating factor in continued racial segregation:

“In our racially diverse sociely, residence, alas, has come to
play a critical role as a bastion of enduring racial segregaiion.
In muny ways, residential patterms niror the unspoken bigses
avid prejudices thal continge o plopue our minds, While we
may not ‘recognize the ways in which our cultural experience
has influenced our belicfs abour race’ (citation omitted), the
color lines thal purtition our cities bear witness to a desinictive
effect. . .. Through mental association, African-Amevicans,
their neighborhoods, erime and violence all become amal-
gomaied, ging rise to tenacious stereotypes - innocent and
wnintentional perfaps, but sterectyped nonetheless. They are
and st remain gawelcomee in e courtroam.”

Id. at B27-828. The Ninth Circuit Appeals reversed
Bishop's convietion,

7. Can Jurars Be Excluded On The Basis Of Gender?

Constitutionally, gender and race classifications have
been analyzed differently. United States v, DeGross, 913
F.2d 1417, 1422 (9th Cir. 1990) aff'd en bage, 960 F.2d 1433
(9th Cir. 1992); Comment, Reconstruction of the

&2 Pac.LJ. 1305, 1327 n.5 (1991).
Recently, the Missouri Court of Appeals noted how
courts have trealed women as opposed to African-
Americans, differently for Balson purposes:

"The Batson court did not il ity holding to groups which
tradittonally received strict scruting analysis,  [citation
amitted . Rather, the Supreme Court way concerned with
prvecting members of an ideniifiable growp, fike blacks, thar
fave fustorically been the victim af invidious discrimination.
[d In Eromtiero v. Richardson, 411 US. 677, 93 5.C. 1764,
1771, 36 L.Ed.2d 583, 592-93 (1973), gender classification was
accorded heightened scniiny under the Constitution. 411115,
at &35, Indeed, the court observed that because of “gross,
sterectyped distinctions between the sexes. . ., throughout much
of the 19th century the pasition of women in our society was,
in many respects, comparable to thar of blacks under the
pre-Civil War slave codes.” [citation omitted],

State v, Pullen, No. 56820, No. 58075 at p. 20 (Mo. CL
App. Tune 5, 1992) LEXIS, Gen Fed Library, Dist. File).

Although the United States Supreme Court has not ad-
dressed whether gender-based exclusion is prohibited in jury
selection, State v, Burch, 830 P.2d 357, 361 (Wash. Ct. App.
1992), it was held that systematically excluding women from
jury venires is a form of gender discrimination that viplates
a defendant’s Sixth Amendment right to a representative
jury. Taglor v, Louisiana, 419 U.S. 522, 531 (1975),

Many states, which extend Batson coverage (o gender,
rely om their state constitutions. See, People v Mitchell, 593
N.E-2d 882, 888 {TIL Cv. App. 1992); State v, Burch, 830 P 2d
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al 362-63; State v, Gonzales, 808 P.2d 40, 47-49 (N.M. 1991);
State v. Levinson, 795 P.2d 845, 349 (Haw. 1990); People v,
Blunt, 162 A.D.2d 86, 561 N.¥ 5.2d 90 {1990),

Although not basing its decision on the Missouri Stale
Constitution, the Missouri Court of Appeals extended Bal-
&on coverage based on gender. Stale v, Pullen, No. 568X,
No. 58075 at p. 29,

In DeGross, the Minth Circuit Court held that the
prosccutor improperly excluded a woman juror just because
he desired more men on the jury. Id at 1426, The
prosccutor's reasoning “constituted an admission of pur-
poseful gender discrimination which | . , violated not only
DeGross’ [but also the juror's] equal protection rights." d.

Gender-based Batson protections are not limited to
womcn, In Blunt and Mitchell, the New York Supreme
Court and Miinois Court of Appeals (respectively) held that
a male defendant had standing to claim that men were
improperly excluded from selection, Blunt, 561 N.Y.5.2d at
02 Milchell, 393 N.E.2d at 888-889,

Several jurisdictions have reached opposite results, hold-
ing that the federal constitution does not prohibit the state’s
us¢ of peremptory challenges to strike jurors based on
gender. In facl, Justice Sandra Day O"Connor wriling in
support of the court's denial of the petition for certiorari in
Brown v. North Caroling, stated that Balson should be solely
limited to the racdally discriminatory wse of peremptory
challenges, 479 ULS. 940, 941-42 (1988). Several lower
courts have adopted positions similar Lo Justice O'Connor's.
State ¥, Culbver, 444 N.W.2d 662 (Neb. 1989); Haonan v.
Commonwealth, 774 5.W _2d 462 ( Ky, Cr. App. 1989); United
Stales v, Hamilton, 850 F.2d 1038 (4th Cir. 1988).

Race and gender issues arise when the State excreises
perempiory challenpes based on a woman's suroame, A
surname will not necesaarily assist to delermine the race or
elhnic group of a female juror. Reliance on surnames may
improperly indude or exclude marricd women who have
adopted their hnsband’s name, J. Marshall L.Rev., vol. 25 at
H-51,

Arizona appellate courts have not yet decided whether
Batson coverage should be edended to include gender.
State v, Picrce, 170 Ariz, 527, 826 P.2d 1153 (Ct, App. 1991),
Division One of the Court of Appeals did nol have to reach
this issuc in Pigrce, because the defendant’s objection to the
stricken juror was untimely and thus waived. [d. at 1156-
1157. As Arizona does not have any constitutional
provisions prohibiting gender discrimination, one should
consider arguing the analogous state law such as A.R.S. Sec.
41-1463, which prohibits employers, employment agencies,
and labor organizations from discriminating against the
employee because of race, color, religion, age, handicap,
natipnal origin or gex.

{conl. on pg. 6}
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8. Can A White Defendant Challenge The Exclusion OF
Jurors From Cognizable Groups?

The United States Supreme Court recently narrowed the
Datson teat, rejecting the requircment of racial identity be-
tween the defendant and the excluded juror(s). Thus, a
while defendant has standing 1o object to exclusion of non-
white jurors, Powers v, Ohig, 111 $.Ct. 137, Three years
carlier, in 1988, the Arivona Supreme Courl reached the
same conclusion. In Gardngr [1, relying on Pelers v, Kiff, 407
U.S. 493 (1972), the Arizona Supreme Court held that a
white defendant may challenge a prosecutor's dis-
criminalory peremptory strikes of African- American jurors.
Gardper 11, 157 Ariz. al 544454, see also, Gardner I, 156
Ariz, at 512, 163 Ariz. 488, 490, Ta8
P.2d 1239, 1241 (Ct. App. 1989).

B. Setting Up A Batson Challenge

There arc three steps to establish a Balson Equal Protec-
tion violation. They arc:

I, the defendant must make a prima facie showing that
the prosccutor has exercised

perempiory challenpes on the -
basis of race;

L. if the requisite showing has
been made, the burden shifis to
the prosecutor to articulate a
race-neutral explanation for
striking that particular juror; and,

If an nhject ntoa

peremptory
s not timely made,

it will be forever waived.

F.2d 138 (4th Cir. 1988); Winfield v. Commonwcalth, 404
S.E.2d 308 (Va. Cr App. 1991). The court held that "the
state failed to rebut the defendant's prima facie showing that
the strike was exercised on the basis of race, and thus, the
trial court erred in permitting the peremplory challenge.”
170 Ariz. at 315, 823 P.2d al 1325. Although noting that lack
of education may be a legitimate reason for the use of a
peremptory challenge, the court noted:

“the.. . corelation between a perzon's level of education on
the one hand, and their infelligence and common sense on the
other, i not so clearly eslablished as to automatically jusify
the removal of @ minority member of Hmited education in a
case like this one. Too, the exercise of a strike for reasons of
lack of education is apt to have a disparate impact on mentbers
of @ ractal minonty, and can easily serve g3 o pretext for
purposefil discrmingtion.” Id.

Advocates should not complacently accept the state’s
exclusion of jurors from *cognizable groups” simply because
they or their families have previous criminal histories
(Bailey, Beyes), have limited education (Boston) or appear

tn-:r forthcoming to the court

Counscl should
cxp]u.ln to the court that the
prosccutor’s explanation is mere-
Iy a pretext for impermissible
generalizations regarding race,
| ethnicity, cconomic status, or

allenge

3. the wial court must deter-
ming whether the defendant has carried the burden of prov-
ing purposeful discrimination.

Herpandez, 111 Sup. Cr. al 1866. A "neutral r:rp]a:mtln:m
in this context is somelhing other than the juror's race. Id.
"Al this slep of the inguiry, the issue is the facial validity of
the prosecutor's explanation. Unless a diseriminatory inlent
is inherent in the prosecutor’s explanation, the reason of-
fered will be deemed race-neutral.” [g. at 1866,

Accordingly, courts need not delve into prosecutors’ un-
derlying motivations as long as they can provide a race-
neutral explanation. For cxample, peremptory challenges
based on deficiencies in educational background of African-
Anwru:an Jurors was a race-newtral reason under Batson,

958 F.2d 625 (5th Cir. 1992),

Striking the only African-American juror did not offend
Batsop where he had been convicted of misdemeanor as-
sault and indicted for burglary. Significant involvement of
Alfrican-American juror’s family with the criminal justice
system held to be a racially neutral reason.
163 Ariz. 490-91. A Hispanic woman's unstable oy-
mgat, overly enthusiastic responses during voir dire, youth-
fulness, employment as a massage therapist, and busy work
schedule, held racially neutral explanations. State v, Her-
pandez, l?ﬂ Ariz, 301, 823 P.2d 1309, 1313-14 (1992).

However, the Court of Appeals rejected peremptory
chaﬂ:ngtufaHLspamcwmnmwlm only [had] a ninth grade
cducation.” 170 Ariz. M5, 317, E23 P2d
1323, 1325 (Ct. App. 1992), The court found only two cases
h.ulu:l.mg that lack of education alone supparts a peremptory

challenge of a racial minority. Uniled States v, Harrell, 847

for The Defense

Alffirming Batson, the Arizona Supreme Court exended
ils coverage to a defendant's Sixth Amendment right to a fair

trial. Gardner IT, 157 Ariz at 544
In addition, the Arizona Supreme Court prohibits the

state from discriminaling in selecting trial jurors:

“Any discriminatory exclusion from either the jury panel or
the trial fury direcily impairs the constitutional right to the
opportunity fo abtain a fury drawn from a cross section of the
conmnity. (Citation omitted . . .) [ftfhe State's discrimina-
ticwt against @ ‘distinctive group’ deprives a defendant of the
gpportunify fo oblain a trial jury representing a fair cross
section of the community.” (Emphasis in original,) (Citation
omilted. )

T4 an 545,

{cont, on pg. T)
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Ohver a century of statutory and federal common law
based on the Equal Protection clause of the Fourtcenth
Amendment prohibits excluding a juror based on race. Con-
gress recognized this in the Civil Rights Act of 1875, mahng
it a criminal offense to exclude persons from jury service on
account of their race. Sep, 183 US.C. Sec, 243, In three
subsequent cases, the United States Supreme Court con-
firmed the statute’s validity, as well as the broader constitu-
tional imperative of race-neutrality in jury sclection, Sce,
atrauder v, West Virginia, 100 U.5. 303 (1830); Virginia v,
Rives, 100 U5, 313 (1880); EA_EW 100 LIS, 339
(1880), From Sirauder through the court has
held that Equal Protection prohibits exclusion from jury
service bazed on race. Strauder, 100 U5, ar 30&: MeCollum,
112 5.0, at 2351,

Tury service "affords ordinary cittens a valuable oppor-

tu.ml_-.e Lo participate in a process of governmenl, an ex-
pericnce fostering . . . a respect for law."
Louisiana, 3694 U5, 145 {1968) (Harlan, I,, dmm:nlmg} In-
deed, with the exception of voling, for most citizens the
hn::m:-r and privilege of jury duty is their most significant
opporiunily to participate in the democratic process.
Powers, 111 5.C1 at 1369,

Alhough Holland v, Mlingis, 493 11,5, 474, 478 (1990) held
that federal common law does not afford a juror a Sisth
Amendment right not to be excluded from jury service, the
Armona Supreme Court held inapposite. Gardner 11 at 546.
The United States Supreme Court refused (o accept the
state’s petition for certiorar in Gardner, one year after its
decision in Holland thus, Gardper remaing the law in
Arizona. Finally, the Arizona Supreme Courl decried the
effect of discrimination on the entire jury system:

"The harm dovee by such State discrimination i not lmited
to wiolation of defendant’s constitutional rights. It also
damages our sysiem of fustice by depriving minovities of their
opportunity for fury service, one af the most imporant
privileges and responsibilities of citizenship. Worse vet, such
methods create a perception that the American crimingl justice
systemn is impased on certain minorities rather than operating
fa provect the further riphts of all citizens."

Gardner 11, 157 Ariz, al 545-546.

Generally, litigants must assert their own legal rights and
interests, and cannot rest claims lu relief premised on the
legal rights or interests of third parties, United States Dept.
of Labor v, Trilett, 110 5.Ct. 1428 {1'9'91]} However, this
fundamental restriction has certain imited exceptions. The
United States Supreme Court has rnmgm.ﬂ:d the right of
litigants Lo bring actions on behalf of third parties when three
criteria are satisfied: (1) the litigant has suffered an "injury-
in-fact” giving him/her a Eufl'ml:nﬂ}'l:l:!nﬂ'tte-mmmst in the
outcome of the disputed issue; (2) the litigant had a close
relationship o the third party; and (3) there is some concern
about the party’s ability to protect hisher own interests.

i 428 U5, 106, 112-16 (1976). The court
has permitted several delendants to challenge their convic-

Jor The Defense

tions by raising third party's rights. See, Eiscnstadt v, Baird,
405 U5, 438 (1972); Griswold v, Connecticut, 381 U.S. 479
(1965). The Supreme Court held:

“Both the excluded juror and the criminal defendant have a
common inferest in eliminating racied diserirination from the
colrtroom. A venire person exchuded from jury service because
of race suffers a profound personal humiliation heightemed by
its public character. The rejected juror may lose confidence in
the court and its verdicls, as may the defendant if his or her
objections cannot be heard. This congruence of interest makes
it necessary and appropriaie for the defendant to raise the rights
af the juror, And, there can be no doubs thar peritioner will be
a motivaled, effective advocale for the excheded venire persan’s
Fghis.”

Bowers, 111 5.Ct. at 1372 (relying on Singleton,
355 LIS, 420

Eizenstadt, Griswold, McGowan v, Marvland,

{1961}, and Doe v, Bollon, 410 ULS. 179 {1973)).
D. Batson And Gardner Challenges: Practical Tips
L !!] I I]EIE BHI“" Eh"“!llﬂ: hﬁlt"

The Batson challenge must be made as soon as the
prosecutor has exercised his peremptory challenge (o strike
a member of a *cognizable group.” Having the court rule on
each Batson challenge as it arises gives the defense a tactical
advaniage.

2. Can The Batson Challenge Be Walved I Not Timely
Ralsed?

If an objection to a peremptory challenge is not timely
made, il will be forever waived. Failure (o timely raise a
Batzop challenge docs nol constitule fundamental error.
State v, Holder, 155 Ariz. 83, 85, 475, P.2d 141, 143 (1987).
Itis uncertain when the challenge must be raized 1o be timely,
but failure to raise it after the jury has been empancled and
the stricken jurors excused il too late. State v, Pierce, 170
Ariz. 527, 826 P.2d at 1157; State v. Harris, 157 Ariz. 35, 754
P.2d 1139 [15935).

3. What Is The Defendant’s Burden OF Proof?

Once the prosecutor has stricken a juror from a "cog-
nizable group,” defense counsel must make a prima facie
showing that the prosccutor’s peremplory challenge was
based on race, gender, cconomic status, ete. Hemagdez, 111
5.CL at 1860, The standard required to establish this par-
posciul discrimination has experienced dramatic evolution

since Balson. See, Statev, Jordan, 171 Ariz. 62, 828 P.2d 790
(1992). However, there must be some minimal nexus be-
tween the peremptory strike and the juror's race. Id.

{cont. on pg. §)
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Trial counsel should make a record concerning pertinent
information about the juror, such as race, sex, educational
background, or economic status, Have copies of the juror
information card, known as "Office of the Jury Commis-
sioner Biographical Information” filed with the court, as well
as Lhe original questionnaire(s). The juror information card
contains such crucial information as the juror's age, marital
status, number and ages of children, employment, spouse’s
employment, educational bevel, law degree or any courses
taken in law, law enforcement experience, felony comvic-
tions, prior jury service, and most importantly, race. Tn the
juror information cards, the juror is asked to indicate their
race by checking one of six boxes: (1) "Black non-Hispanic:*
(2) "while non-Hispanic;" (3) "Hispanic;" (4) "MNative-
American;” {5) "Aslan;" and, (6) "Other (specify).” Finally,
each juror is required to certify, under penalty of law, that
the information provided in the information card is true and
correct. If a juror contradicts this information during voir
dire, further inquiry may be necessary.

Ask the proseculor (o stipulate that the juror is African-
American, Hispanic, Asian, ete. As part of the Batson chal-
lenge, point out that there are no other members of that
particular juror’s "cognizable group® on the entire venire. If
the prosecutor strikes a juror from a "cognizable group,” but
does not strike a juror from a non-cognizable group where
both have provided identical information, point out this
disparate treatment by the prosccutor. For example, a
prosccutor may keep a while juror with prior criminal his-
tory, but sirike an African-American juror for the same
reason. Argue that the peremptory challenge is being used
a5 a pretext to strike the African-American juror based on
race.

When making a prima facie showing under Batson,
remember that the Court of Appeals has held that "Batson
applies to all ethnic and racial groups.” State v, Jordan, 171
Ariz, 62 (eiting Unj i, B39 F.2d 825, 833 (1st
Cir.), cert. denied, 488 U5, 844 (1988), Make sure that you
cite both Batson (Fourteenth Amendment) and Gardner
{Sixth Amendment).

Omce the defendant has established a prima facie showing
under Balson, the burden shifis to the prosecutor to articu-
late a race-neutral explanation for siriking that juror, Listen
carcfully to the proseculor's explanation; be prepared to
establish that the challenge is a pretextual attempt to exclude
jurors from "cognizable groups.” Noto that the juror has a
right Lo participate in this important democratic process-sit-
ling in judgement for fellow citizens. Powers, 111 5.C1. 1364;
Gardoer I, 157 Ariz. 541,

5. What Is The Court’s Role In Deciding Whether It YWill
Sustain The Prosecutor's Peremptory Challenge?

Once the prosecutor has attempted o articulate a race-
neutral explanation for exercising his strike and the defen-

dant has rebutted the prosccutor's argument, the trial court
must then determing whether the defense has met its burden

Jor The Defense

in proving the prosecutor’s strike was based on purposeful
discrimination. Hernander, 111 5.Ct. at 1866,

If the defense is successful, the juror will not be stricken.
Otherwise, ask the court to take judicial notice that the juror
is a member of a "cognizable group.”  If the court fails to
state the factors it considered in accepting the prosecutor’s
cxplanation, request the court to doso. The appellate court
must have a basis for evaluating the trial courts decision,

V. Conclusion

Attorney-conducted voir dire and juror guestionnaires
are invaluable tools when selecting those strangers who will
decide the fate of your client. Given the post-Bai-
son/Gardner litigation, this is one arca that is fertile ground
for favorable appellate review. 2

Endnotes:

I. The author wishes (o thank Donng Elm and Ernesto
Quesada, Law Clerk, for their invaluable editing of this
article,

2, Batson v, Kentucky, 476 1.5, 79 (1986),

3. St por 156 Arix, 512, 753

P.2d 1168 (Ct. App. 1987); Stale v. Superior Courl

157 Ariz, 541, 760 P.2d 541 (1988), cert, denied,

111 5.Ct. 1638 (1991) (hereinafter referred to as Gardner T
and Gardner I, respectively).

4. The court shall conduct a preliminary oral examination
of prospective jurors. Upon the request of any party, the
court shall permit that party a reasonable time to conduct a
further oral examinalion of the prospective jurors. The
courl may impose reasonable limitations with respect to
questions allowed during a party’s examination of the
prospective jurors, giving due regard to the purpose of such
examination. Nothing in this Rule shall preclude the use of

: I leted e 1 :
Jurors, in addition to oral cxamination. (Emphasis added),

3. Omce the questionnaires are filled out by the jurors,
the court gencrally will not want to release them to defense
counsel to photocopy, 1 the court, however, is hesitant 1o
undertake photocopying cach of the questionnaires, offer
your photocopying services,

6. Seg, supra, note 4.

1. Sce also, State v, Jordan, supra, where the court held
that persons of Asian decent are entitled to Balson prodec-
tion.

8. The prosecutor explained that he struck the juror
because he had a "sister who is spending time in prison for
assault, one of the charges against the defendant. . " and
"because of the panel member’s age and appearance (i.e., his
poor dress), he might be of an economic background such
that he would relate sympathetically to the defendant’s in-
volvement in 3 working-class barroom fight." [d. 163 Ariz.
at 491,
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By Hon Michall, AP0, Superviser, Courl Liaken Pregrum

The Adult Probation Court Liaison Program was initially
developed to aid the workload of the Adull Probation
Department’s 250 field officers. With field officers located
throughout the entire valley, many officers had to travel to
superior court for probation violation hearings and wait
several hours for a hearing which usually resulied in an
admission by the defendant, or a continuance, The program
has proven to benefit not only probation officers, but virtual-
ly all players in the probation violation court process.

Several months after the Maricopa County Superior
Court initiated the Quadrant B Probation Violation Court,
the Adult Probation Department responded with the first
Court Liaison Officer. This officer’s duties entail receiving
the court arraignment calendar a few days in advance, con-
tacting the assigned probation officer to learn if the officer
already has a recommendation in mind (routine cases), and
determining if the case can be disposed of at the arraignment
stage, via oral recommendation by the laison officer. The
recommendations for appropriate cases are then discussed
with the deputy public defender whio consults with the defen-
dant prior to the arraignment. The deputy county attorney
also is notiffed, and il all are in agreement, the case is
disposed. The defendant gets sentenced al the arraignment,
eliminating up to 40 days of custody ime spent waiting for
disposition. (What a great time to come up with a program
that reduces jail time!)

Since January of 1992, this program bas expanded (o
operate in all three probation violation calendars, Plans o
s2aff the final quadrant servicing SEF are made, and we will
be ready to respond when that quadrant implements a
probation violation calendar, Mote that as of the end of
August 1992, we have moved 1,031 cases to disposition at the
arraigrment.

The public defenders involved in this process have
responded quickly and efficiently, It saves them a lot of time
normally spent on jail visits for consultation and trying to
track down particulars of cach case such as new charges, the
probation officer’s intentions, ete. In addition, the public
defender can become actively involved in the actual staffing
of the case. An experienced probation officer is abways
prescnt in court (0 answer questions concerning inler-
mediale sanctions offered by the Probation Department,
resources available in the community, as well as the
feasibility of any other creative sentencing alternative.

Considering the fact that all players involved in the proba-
Lion violation process benefit from this program, we still have
not yet réached our full potential, 'We all share a common
goal in that we are scarching for the most fair, just, and
elfective method to deal with an ever-increasing number of
clients. This program could not have experienced so much
success without the much appreciated cooperation and ef-
ficiency of the Public Defender's Office. We thank you for
your fole in this process, and iovite your comments, ques-
tions, ideas and suggestions. Call Ken Groom (435-7732),
Ron Mitchell (506-3371), or better yet, go Lo any onc of the
three PV quads and talk to the aison officers, Penny Kanter,
Jean Fox, Ed Tumner, Cindy McKengie and Kim Otto. =

for The Defense

D.R.C. Opens

By Robert Cherkos

.+« « 10 furlough selected offenders frown incarceration into a
program of sirct commenity supendsion and structured
pelndegraiion sendces.

== Diay Reporting Center Mission Statement

One bond clection and six years later, the first Day
Reporting Cenater (D.R.C.) in Maricopa County became
operational on August 18, 1992, Tt should come as no
surprise to anyone following the suit in Federal Court that
our jails are woefully overcrowded. This provided the im-
petus for the County to fund the frst Day Reporting Center.

The primary focus of day reporting is to help reduce the
jail population and provide reintcgration services Lo inmates
who have approximately 60 days left to serve (yes, they will
be earning jail credit while in the program!). Inmates are
[urloughed into a program very similar to Intensive Proba-
tion. The major difference is the amount of time that each
probationer will spend at the Center. Instead of referring
clients "out” for services, they will be referred "in" Joining
the Literacy Center, the Community Punishment Program,
and the Co ity Restitution Program {community ser-
vice ) will be the lollowing private sector providers: Tri-City
Behavioral Health, East Valley Yooth and Family Services,
Alcoholics Anonymons, and Rational Recovery. All will be
located at the D.R.C. and their services will be available to
other probution and non-probation clients,

To be considered eligible for the program, clients must
(1} be given jail as a term of probation, be furlough-eligible,
and have approximately 60 days left to serve; (2) not have a
serious history of violent behavior; (3) have an acceptable,
verifiable address; (4) have access Lo transportation; (3) not
have charges pending or outstanding warrants; and (6) be
willing Lo participate in the program,

Thus far we have diverted 25 probationers from the Jail
- three already have successfully completed the program.
These clicnts are currently being monitored by two super-
vision leams operating out of the East Day Reporting Cen-
ter. Due to the need to divert more clients, funds were made
available through the Home Detention Program to add three
additional supervision teams this October. They will
services [0 the West Valley and Central Corridor. Each
Lleam can supervise approximately 30 clients. By April we
hope to have operational Day Reporting Centers in the
Central and West Valley.

Referrals Lo the program come from a variety of sources,
including probation officers, probationers, Work Furlough,
family members, and attorncys. Very soon there will be a
screcning team to handle all referrals 1o Day Reporting and
Work Furlough programs. Presently, inquirics about the
program can be made at the East Day Reporting Center.
Just call 464-6300 and ask to speak wath any D.R.C. stafl
memiber, £

{cont. on pg. 10)
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Editor's Note: Robert Cherkos, the D.R.C. Supervisor,
has been a probation officer for 20 years, Alter obtaining an
undergraduate degree in Liberal Arts al Arizona State
University (no Criminal Justice Program existing al that
time), he started his probation carcer at the Maricopa Coun-
ty Juvenile Probation Department and transferved to the
Addult Division in 1986,

PRACTICE TIPS
; 7 g Police & P
Personnel Files of Police Oificers

In United States v. Henthom, 931 F.2d 29 (9th Cir, 1991),
the Ninth Circuit Court of Appeals held that the government
has a duty Lo examine the personnel fles of law enforcement
officers it intends to call as witnesses if a defendant requests
production of the files, This ruling was based on the grounds
that the accused has a right to the production of exculpatory
evidence in the possession of the government.

Under Brady v. Maryland, 373 1.5, 83 (1963), an accused
has a right to the production of exculpatory evidence in the
possession of the government. This right, protected by the
Due Process Clause of the Fifth and Fourteenth Amend-
menls, requires the government Lo turn over any information
about its witnesses that could cast doubt on their credibility.
See, ULS. v. Bagley, 473 U.S. 667, 676-77 (1985); Giglio v.
United States, 405 U8, 150, 154 (1974); United Staies v.
Cladet, 727 F,24 1453, 1467 (9th Cir, 1984) ("The prosecutor’s
oath of office, not the command of a federal court, should
have compelled the government to produce any favorable
evidence in the personnel records.”). Hence, under Hen-
thom, and Brady, the government has a duty (o examine the
personnel files of its law enforcement officer-witnesses for
such material.

Fractilioners should stay alert for appropriate state cases
lo lest Henthom. For example, a recent Arizong Republic
headline noled that several undercover officers were under
investigation for irregularities in the use of drug "buy” money.
A couple of years ago, a Phoenx undercover officer was
invalved in buying drugs for his own use and converting
taxpayer dollars. Several officers in Mesa remain under
invesligation for possible sexual misconduet,

The John Henry Knapp case may be illustrative of the
types of exculpatory information (audio tapes, witnesses'
interviews, fingerprints, cte.) that may be withheld in some
cases by law enforcement and prosecutorial agencies.
Hence, aggressive pre-trial investigation is necessary in all
cases proceeding to trial,

Cases involving assault on a police officer (where the
clicnt indicates that the police used excessive lorce initially)
or claims of law enforcement irregularities in drug busis
should prompt practitioners to consider requesting the
production of personnel files. Alternatively, 1 request may
be made (o have the government or the courl examine fles
for exculpatory evidence. Arguably, a specific request gives

for The Defense

the client some recourse if exculpatory evidence is later
revealed that reflects upon the officer's credibility.

Keep Newspaper Ariicles About Police Officers

One way to assist chients and protect them against un-
professional law enforcement practices is to keep a file of all
newspaper articles about police misconduct, For example,
a Tuesday, November 5, 1991, Arizona Republic article was
captioned "Policeman Fired Over Excessive Force” The
same article also lhisted another officer who was fired over
his involvement in a house of prostitution, NMotwithstanding
the holding of Henthom and Brady, prosecutors rarely will
inform defense counsel that an arresting officer has been
dismissed, fired, reprimanded or had his credibility other-
wise previously questioned (although it clearly falls under
their duty as prosecutors, as Brady indicates),

Several years ago, I noticed that the officer responsible
for an arrest had been dismissed from the force for miscon-
duct, The misconduct clearly involved his credibility. The
prosecutor went so far a2 (o avow (o me) that the officer had
indicated a willingness to testify (he was unavailable for the
preliminary hearing), The client held tough, insisting on a
preliminary hearing. The case was dismissed. Most likely,
it will be an exceplional case that will prompt the government
touse a police officer that has been diseredited [or some type
of previous misconduct,

An April 1991 Phoenix Gazptig article chronicles the
diseipline received by police officers for brotality against
citizens from 1985 to 1994, This article is a handy reference.
Ifan officer in your DR shows up on the list, depending upon
the type of case, you may have a good motion to discover
other information that may bear upon his or her credibility.
A pretrial motion assuring its admissibility may also be
considered depending upon the nature of the material. 1f
the information is solely for impeachment, a different
strategy may be employed.

Agreements By Officers To Violute Miranda (Cooper v,
Dupnik, 963 F.2d 1220 (9th Cir. 1992))

This comes as no shock to experienced practitioners (or
our clienls), bul particularly in high-profile cases, police
officers sometimes agree before interviewing a clicnt to
violate Miranda. A recent Ninth Circuit Court of Appeals
case documents this practice by the Tucson Sherifl's Depart-
ment. This case should be read by any practitioner handling
a high-profile case or who has a voluntariness issue pending
before a trial court. All judges should read this one alsg,

{cont. on pg. 11)
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In Cooper v. Digmik, 963 F.2d 1220 (9th Cir. 1992), the
United States Court of Appeals upheld claims by a plaintiff
( Cooper ) that he could sue the Tucson Sherilf's Department
and other officials over their violation of his civil rights, This
lengthy case involves a suspect (later completely ex-
onerated) who was held incommunicado for 24 hours, during
which time he wag incessantly interrogated, despite his initial
request for an attorney, The client’s repeated pleas were
ggnored and a whole range of psychological intimidation
techniques was used in order to coeree incriminating state-
ments from the suspect (although Cooper never confessed,
the officers obtained information that would have appeared
incriminating in any trial il he were -~ like he had
sssulled his wile before and that he did nol have an alibi for
the time period in question). Cooper was picked up because
of an erroneous match of his fingerprints by an uncertified
criminologist. The prints were later found not Lo be a match.

Testimony during a hearing in the case established a plan
by law enforcement officers to violate

would be the right to an attormey, And we had very, very little
evidence in terms of all the cases imvobred. [Legal objection
omitied]. Barkman's thinking was identical. First, of all,
traditionally, I have believed and taught that when an attor-
ncy or someons asseris a right of silence or allorney, cease,
scrupulously honor their request, for several different
TEASONE,

But there comes a time whin in a major case having major
criminal ramifications on public safety you may make a
conscious decision to continue the interrogation decision to
honor the request.

I have done it. 1 will in all probability continue to do it 1
do not do it Bghtly . ... [M]y feclings are, if you're going to
do interrogation, do it, but report it, Admit.,

Later, the officer stated:
A, You know, whether he asked for an attorney or for his

mommy or whalever he asked for, if

any person picked up for questioning |
s that officers could solve the series
of sexual assaults by the "Primelime
Rapist." Cooper was not the first
detained and subjected to a violation
of hiz rights, The opinion also docu-
ments several techniques that of-

I'I'I'p

to violate

. police officers
sometimes agree before
mtewlewlnlﬁ_n

ira

he azked to remain silent, T wasn't
going to stop. We decided it was
going to be very clear-cut, forget his
ient Miranda rights, the hell with it.

n
da. The Cooper case is an ¢ye-open-

ing reminder of how interrogations

ficers planned (o use to interrogate suspects. The Court
wride that:

"Members of the Task Force knew thelr ientfonal violation
af all aspecis of Miranda would excliede any confession from
the proseculor's case-in-chief, However, they hoped the con-
Jession would, in Barkman's words, ‘deprive fthe suspect] of
the oppartunity of forming an insanidy defense . . | * [citations
omitfed] They also hoped the confession would prevent the
defendant from testifying ar hir own wrigl.  Sergeant Taplor
stated> "The idea is if they're not going to be able o use the
staterment, af least it keeps him off the stand,

Under examination, the officer in charge of the investiga-
tion testified that:

Q. You know thal. Okay.

And are you also aware, based upon all the experience
and update training you have and so forth, that [sic] request
for an altorney must be scrupulously honored; isn't that
correit?

A, Thal's correct.

Q. All right. And are you aware that in denying that
request, that you were denying [Cooper] a constitutional
right?

A, Was T aware that it was in violation of the ULS. Con-
stitution?

). Yes.

A, s that a question?

I was aware of the fact that, yes, we would be violating
his—-righis.

Q. All right. Why were you willing to participate in that
viclation?

A. Asl stated yesterday, we had discussions, we referring
to Weaver, Barkman and myself, in reference to, when the
|suspect] was located, that the first thing he would invoke
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may be conducted by law enforcement.

FProsccutor Policies

A frequent refrain from prosecutors is that they can only
offfer a plea agreement according Lo their "olfice policy.” Are
you catitled to see the policy? For example, the Maricopa
County Attorney’s Office has certain written policies that it
distributes to its deputies, How do you know il the policy is
being followed? The obvious way is to ask for a copy of the
policy. Several attorneys in the office have received copics
of various policies that outline guidelines for plea agree-
ments, Showing the written policy to a client may assist him
in understanding a plea agreement that appears too harsh.
Maoreover, outlining the policy as part of the plea proceeding
establishes a record of why the parties agreed to such a harsh
plea (information that later attorneys reviewing the file
woild nol koow),

What if the prosecutor refuses? You may have grounds
to discover the policy or have it produced. One discovery
technique that practitioners need to stay aware of is
Arizona's Public Records law. Sgg, AR 5. Sec. 39-121 et seq.
That statute provides that "[plublic records and other mat-
ters in the office of any officer at all times during office hours

shall be open to inspection by any person.”

{eont, on pg. 12)
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Rule 11 Motions May Be Filed in JFC

Fractitioners using the Justice Felony Center may make
Rulc 11 motions in [elony cases. After conducting the
preliminary hearing, the judge should conduct an arraign-
menl. Prescreens (although not provided by the Rule) are
preferred in JFC, The case is then assigned to a superior
court division for & determination of the Rule 11 based upon
the prescreen, If you have questions about the pruﬂﬂn
for prescreens or selecting mental health experts for Rule
11's, contact Mark Lioyd (1509).

. ' i e
EWMMMH 4

When alleged victims refuse to participate in a pretrial
inferview, defense conn-

names, and whether they have spoken before with defense

counsel,

. .
:mww.. Wi

Likewise, under Smith v. fiinols, you are entitled to ask
the complaining witness the nature and extent of conversa-
tions with the prosecutor. Mo communication belween a
prosccutor and a complaining wilness is privileged.
Moreover, some praclilioners may want to consider, espe-
cially when confronted with a pretrial motion in limine on
limiting cross-examination of an alleged victim, motions to
limil the prosecator’s contact with the alleped victim,

Recently, the Supreme Court in Pery v. Leeke, 488 U S,
_ e 5.CL 102 LEd2d 624 (1984), held that an
accused does mor have the right to confer with defense
counsel duning a brief recess in his testimony. This decision,
ostensibly decided to further hamper defense counsel,

should be used a two-

sel at trial has every right [

way sword by the alert

to ask, comment, discuss, | Maotions by prosec defense attorney
and cross-cxaming the al- | P ulors b {"What’s good for the
teggod vicxim oa e dssuc. | prevent defense counsel from goose . . . '), The

Support for this issue is
found in ARS. Sec. 13-
4433(E), which states
that “[i]f the defendant or
the defendant’s attorney
comments af trial on the
[afleged] victim's refusal
to be interviewed, the
court shall instruct the
jury that the [alleged) vic-

commenting on the alleged victim's
unwillingness to participate
in the truth-finding process
should be vigorously opposed!

decision noted that
Cross-examinalion is
more likely to elicit
truthful responses il it
goes forward without the
witness having an oppor-
Lunity (o consull with his
or her lawyer. It further
noted that "[i]he reason

lim has the right to refuse an interview under the Arizona
Constitution.”

Motions by prosecutors to prevent defense counsel from
commenting on the alleged viclim's illingness to par-
ticipate in the truth-finding process should be vigorously
opposed! Cross- examination on this issue is vital to showing
that the alleged victim (practilioners may want to use the
term "complaining witness® since it does not have the same
emolional impact as "victim") is biaged. It is also essential
for the jury Lo understand why you are less prepared than
with other witnesses that you have intervicwed,

Besides the provisions of AR.S. Sec. 13-4433(E) that
clearly support your client’s right to comment on the com-
plaining witness's refusal to have a pretrial interview, case
kiw is on your client’s side. The Sixth Amendment right of
cross-cxaminalion i included in the right of an accused in a
criminal case to confront the wilnesses against him. A denial
of cross-examination (withoot waiver) & constitutional error
and no amount of showing of want of prejudice will core it,

Fractitioners should review and keep a copy of Swith v
fingis, 320 U5, 129 (1968) n their trial notebook as
authority (if it is needed! ) that our clients are constitutionally
entitled 1o wide latitude in cross-cxamination. That right
includes, for cxample, the right o place witnesses in their
proper setting, Unless extraordinary reasons exist, defense
counsel is entitled Lo develop where the wilness lives, lormer

for The Defense

for the rule (precluding a
witness from consulling with counsel during his or her ex-
aminalion) is one that applies to all witnesses--not just
defendants. Tt is common practice for a judge Lo instruct a
witness nol to discuss his or her testimony with third parties
[the prosecutor] until the trial is completed.”

Alert defense counsel should file the above motion to
preclude the prosecutor from further coaching complaining
witnesses during trial. The proseculors will argue that
AR5, Sec, 13-4419 gives victims the right to confer with the
prosecutor. However, defense counsel should note that the
rights enumerated in Sec. 13-4419 do not give alleged viclims
the right to confer with the prosecutor during trial,

{cont. on pg. 13)
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Complaining Wi s F i

An issue that is becoming more prevalent is an afleged
victim that is a former clicnt. Some judges are secking to
obtain waivers from the former chient so that they may testify.
Several ethical issues arise in these circumstances. First, the
prosccator is often asked to help secure the waiver. Note,
however, that the proseculor is in an adversarial relationship
since his agency previously prosecuted the complaining wit-
ncss. Second, defense counsel is in a precarious position
(depending upon what he or she thinks about how the com-
plaining wilness is going to testify), If be advises the former
clicnt to waive the conflict (which may not be in the former
clicnt's best interest), it will appear he did so to help the new
client, The opposite may also be true. In this case, defense
counsel, the court or the prosecutor should allow the com-
plaining wilness independent counsel in order to make a
knowing, voluntary and intelligent decision aboul whether Lo
waive a privileges,

Who Iz A Vigtim?

Many county attorneys seem (0 be confused about who a
viclim is. Practitioners need Lo remember that the definition,
especially in child abuse and molestation cases, is nol as
broad as some prosecutors seem to think. A good argument
may be made that the definition is very narrow when it comes
to others standing in the place of the victim. According to
the Arteona Constitution {Victims' Bill of Rights) an (al-
leged) victim is "a person against whom the criminal olfense
has been committed or, if the person is killed or in-
capacitated, the person's spouse, parent, child or other B
[ul representative.” Just because an alleged victim is a child
does ot make the parents of the child “victims,” Nothing
prevents defense counsel from contacting the mother or
father of the victim for interviews. There is no rule or
requirement that the county attorney be contacted, nor are
any of the provisions of Rule 39 automatically applicable.

In order for the parents to be victims il the child is alive,
for example, in & child molestation case, the child must be
incapacitated. The Arizona Coastitution, Victims' Rights
Implementation Act, or Rule 39 does not define incapacited
for purposes of the parents’ standing. Presumably, before
the parents can claim "victim® status there must be a showing
that the child is incapacitated. See, e, ARS. Sec. 14-5101
{the probate code) defining an “incapacitated person,” The
definition does not include being underage, That is, defense
counsel or the state must have a hearing to show the child is
incapacitated 50 as to prevent interviews with the pareats.

Mote the benefit for defense counsel. Rarely, wouold it be
in the state's interest to have the child declared incapacitated
(since this might easily be equated with competence Lo Les-
fify--at least some arguments open up).

Moreover, A RS Sec. 13-4403 of the Victims' Rights
Implementation Act specifically addresses the above issue,
Alleged victims may have a lawful representative appointed
il they are emotionally unable to exercise any right. Some
showing must be made of the inability to exercise the victim’s
rights. However, nole that amendments this year make it
clear that the person designated a lawful representative
(again by a hearing) cannot be a bona fide witness. If they

Jor The Defense

are, they are disqualified from serving as & lawful victim's
representative in most circumstances.  Rarely, again, will
there be a caze where the parent is nol a "bona bide” witness.

Further, AR5, Sec. 13-4403 specifically provides the
criteria the conrt must follow to appoint a person Lo acl on
behall of a minor victim or incapacitated person. This must
be done by a hearing, Just having @ prosecutor say that the
parent i5 acting as the lawfil reprerentative i insnfficient,
Nole, as well, that A R_5. Sec. 13-4403 prohibits, unless there
is a hearing where the court finds otherwise, a minor's
representative from discussing Lhe facts of the case with the
complaining witness,

Practitioners need to closely read AR5, Sec. 13-4403 and
the definition of a "iclim® before assuming that parents,
relatives, and spouses are "victims” because of their relation-
ship to the complaining witness,

Subpoenaing Minor Victims

Defense attorneys should keep in mind that Srate v City
Cowrt of the Eir_:r'ﬂf'fm:m:, 111 Ariz, Adv, Bep. T9, {1991},-.
Division Two case, makes it clear that nothing contained in
victims® rights rules or legislation preventls defense counsel
from subpoenaing an alleged victim to pretrial hearings.
Morcover, there is no right of victims (o refuse to testify at
court proceedings.

Practitioners need to be aware, however, of the special
rules governing the service of process on minors. Subpoenas
in criminal cases are governgd by the Rules of Civil Proce-
dure. Rule 4 addresses the process. Rule 4.1(b) governs
SErvice on minors.

Service on minors under 16 years must be upon the minor
and upon the minor’s father, mother or guardian if they are
in the state. If not, the minor and the person having the care
and control of the minor must be served. Note that a sub-
pocna, regardless of upon whom it will be served, may be
served individually, or al the person's dwelling or usual place
of abode by lcaving it with someone that is of suitable age
and discretion iving at the same address. cJ~

Seplember Jury Trials
Adugust 24

Eric (. Crocker: Client charged with trafficking in stolen
property (class 3). Trial before Judgs Katz ended with a
bung jury {2nd Gime) Seplember 02, Prosecutor J. Martines.

August2i

Timothy J. Ryan: Client charged with thelt (class 6).
Trial before Judge Grounds ended September 01, Client
found guilty. Prosecutor J. Beally.

{cont. on pg. 14)
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Sepiember

David R. Fuller: Clicnt charged with aggravated DUT
(class §). Investigator V. Dew. Trial before Judge Sheldon
mdﬁd September 03. Client found guilty, Prosecutor 8.
Wells.

Christine M. Funckes: Clicni with aggravaled
assault with two priors, Trial before Judge Martin, Client
found guilty of misdemeanor assault. Prosccutor M.
Branscomb.

September (12

Kevin L. Burns: Client charged with aggravated assault.
Investigator M, Jones: Trial before Commissioner Colossi.
Clicnt found not guilty, Prosecutor G. McCormick,

Septgmber 03
J. Scott Halverson: Clicnt with aggravated DUT
(class 5). Trial before Judge Sheidon ended September 08,

Client found guilty, Prosecutor B, Baker.

acplember 04

Susan W. Bagwell: Client charged with carrving a con-
cealed weapon. Beach trial before Judge Dougherty ended
September 05, Client found guilty. Prosecutor M. Walces.

aeptemher 08

Thomias M. Timmer: Clicnt charged with aggravated
DUL lnvestigator D, Beever, Trial before Judge Dougherty
ended September 10. Clicnt found guilty. Prosecutor M.
SplsirTL

Sepiember 9

Frank J. Conti, Jr.: Client charged with possession of
dangerous for sale (class 3). Tavestigator V. Dew.
Trial before Judge Sheldon ended September 17, Client
found guilty of the lesser-included offense (class 4).
Proscculor R, Harris,

wepigmber 10

Danicl B, Patterson: Client charged with aggravated as-
sault (dangerous). Invesligator D. Tadicllo. Trial before
Judge Hertzberg ended Scptember 16, Client found not
guilty of aggravated assault and guilty of simple assault,
Prosecutor A, Massis.

Jor The Defense

Leonard T. Whitfield: Client charged with aggravated
DUI (class 5). Investigator B, Thomas. Trial before Judge
Portley ended Seplember 14. Client found guilty.
Prosecutor M. Barry.

Septemiber J4

Wesley E. Peterson: Chenl charged with sale of
marijuana {class 3). Trial before Judge Sheldon ended Sep-
tember 15, Client found guilty, Prosecutor M. Winter.

Sepfember 15

Reginald L. Cooke: Client charged with resisting arrest.
Investigator B. Gissel. Trial before Commissioner Trom-
bino ended September 21. Client found not guilty,
Prosccutor R. Hine

deplember 16

Daniel R. Raynak & Leslic A, Newhall: Client charged
with theft. Investigator H. Schwerin. Trial before Judge
Dougherty ended September 29, Clicnt found not guilty.
Prosccutor Harris.

Jeffrey L. Victor: Clieol charged with three coonts of
aggravated assault. Investigator B, Gissel, Trial before
Judge D’Angelo, Client found not guilly. Prosccutor D.
Bash,

September 17

Slade A. Lawson & Timothy J. Ryan: Clieat charged with
two counts of attempted thefl, seven counts of theft, two
counts of credit card theft and one count of fraudulent
schemes. Investigator M. Breen. Trial before Judge
Hendrix ended September 30, Client found guilty of two
counts of attempted theft, Gve counts of theft, two counts of
credit card theft, and one count of fraudulent schemes;
found not guilty on one count of theft; one count of thell
dismissed. Prosecutor T. McCauley.

James M., Likos: Client charged with aggravated assault.
Trial before Judge Duncvant ended September 19, Client
found not guilty. Prosecutor G, Thackery.

Raymond Vaca: Clicot charged with burglary (class 3).

Investigator V. Dew. Trial before Judge Portley ended Sep-
lember 23, Client found guilty, Progecutor M. Barry.

{conl. on pg. 15)
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September 2]

Rober C, Billar; Clienl charged wath sale of narcotic
drugs (two priors), Trial before Judge Seidel ended Septem-
ber 22, Client found guilty. Prosceutor R. Knapp.

Louise Stark: Client charged with transporting
marijuana and escape. Investigator D, Erb. Trial before
Commissioner Gerst ended September 25, Client found
guilty. Prosecutor L. Martin,

Seplember 22

William Foreman: Client charged with burglary and thelt
i3 priors). Trial before Judge Dann ended September 28
Clienl found not guilty of burglary and guilty of theft.
Prosecutor R, Nothwehr,

Randall V. Reece: Clicat charged with dog-napping
(theft). Investigator C. Yarbrough. Trial before Judge
Hertzberg ended September 25, Client found not guilty.
Prosecutor D, Deexder,

Sepiember2d

Shelley T. Davies Client charged with ageravated DUIL
Investigator D). Beever. Trial before Judge Martin eoded
September 24, Client found not guilty. Prosecutor 5. Atkin-
£

September 24

Vicki AR, Loper: Client charged with burglary and
possession of burglary tools. Investigator J. Allard. Trial
before Judge Anderson. Client found guilty. Prosecutor J.
Girimley,

deplember 30
Thomas M. Timmer: Client charged with aggravated

assault, Trial before Judge Martin ended October [!2
Client found guilty. Prosecutor D, Drexler,

Editor's Note: This month we have included in clurjnry
trial summaries the names of the Public Defender imves-
ligators that were assigned (o cases that went to trial. Our
investigators, like everyone in the office, are dedicated to
providing the best quabity legal services possible. They are
an integral and important part of our defense team, and their
efforts often go unheralded, 'While for The Defense may not
be able to feature (he assigned investizalors every month in
the jury trial section, this is one small way the office can give
our imvestigators the recognition they descrve.

for The Defense

Not all of the important work that they do, however, is [or
trial, For example, recently Howard Jackson did an out-
standing job for a trial attorney in locating a third-party
custodian for release, and some cssential witnesses, Tn this
particular caze, the eszential witneszes provided the county
altorney with the "truth® of what really happened. The coun-
ty attorney confronted the complaining wilness with the
ififprmation and she admitted lying 1o the police. An injes-
tice war gvoided, The case was dismissed and our clicnt was
released from cusiody.

This is just one of the many examples of the fing work our
investigators do for our office, To all of them--keep up the
good work!

September Sentencing Advocacy

PEGGY SIMPSON, Client Services Coordinator; Client
had a Robbery charge, a class 4 felony, [rom 19858, He did
nol appear for sentencing. His current charge was for
Forgery, a class 4 felony, Psychological reporis from 1985
casl the clicot in a very negative light. A new psychological
report was ordered and yielded more favorable results. The
probation officer had recommended a presumpiive term in
DOLCL Aowrillen proposal was submitted by Clicnt Services
Coordinator. On September 23, 1992, Judge Voss sentenced
the client to four years Intensive Supervision with Shock
Incarceration. Atlorney: Robert Billar.

FEGGY SIMPSON, Clienl Services Coordinator; Client
had pled to Possession of Marijuana, a class 6 felony. He
had two prior felonics and had been to D.O.C. The proba-
tion officer recommended more than the presumptive. A
written proposal was submilted by Client Services Coor-
dinator, On Seplember 21, 1992, Judge Schoeider sen-
tenced the clicnt to three years probation, no further jail.
Attorney: Constantino Flores.

P35, Of a total of sik C.5.C. (Group D) sentencings for

Scptember, the probation officer had recommended prison
for five clients. Five clients were sentenced to probation. =
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Shatg v, Barey
115 Arie. Adv. Rep. 34 (CA 1, G/18/97)

Defendant pled no contest to allempted burglary, and
wins sentenced to imprisonment. He was ordered to pay the
5100.00 felony asscasment and S10.00 in reatitution, The
restitution order, however, was nol imposed orally at sen-
tencing, but rather was included in the minute entry of the
scatencing procecdings. The court held this was a lawful
senfence imposed in an unlawiul manner. The court also
pointed out that the right to restitution belongs to the victim,
and 15 nol a discretionary matter for the state or the court.
The restitution order was vacated and remanded Lo the trial
courl for resentencing.

|Represented by Alex B, Gonzalez, MCPD)

alale v. Dangherty
115 Ariz. Ady. Rep. 12 (CA 1, 6/16/92)

Defendant was convicted of pandering, a class 5 felony.
Defendant’s case was tricd separate from her co-defendant,
defendant's boyfriend and co-owner of "Night Moves.” The
business advertised itsell as a "modeling and companion-
ship” service,

Defendant argues that the trial court erred by admitling
hearsay testimony concerning stalements made by co-defen-
dant during a three-way conversation with an undercover
policewoman at a bar. MNoting that the defendant actively
participated in the conversation, the coort held that the
statements were admissible as adopted admissions.

Defendant also argues that becaose the state failed to
prove & corpies deficti for the pandering charge, her motion
fior a directed verdict (judgment of acquittal) should have
been granted. The court distinguished Stave v. Jackson, 108
Arie. Adv. Rep. 3 (March 3, 1997}, and held that in cases
such as this, where the statements themselves are the corpus
deiicii of the defined crime, the state need not produce
corroborating evidence of the crime independent of the
proven slalements. The conviction and sewience are af-
firmed.

|Represented by Stephen R. Collins, MCPD. |

Siae v. DiGiudi
115 Arix. Adv. Rop. 25 (CA 1, 6/16/92)

The victim's house was burglarized and property taken,
The victim suspected the defendant, but defendant denied
any participation. Desperale for the return of his property,
the victim offered to pay defendant to help him locate the
property. Defendant agreed, but wanted written authoriza-
tion. The victim gave the defendant written authority to
rocover the property and absolved him of responsibility or
prosecution for the theft. The victim contacted the police,

Jor The Defense

who followed the defendant. The property was located at a
store; the owner testified defendant had sold the property to
him. Defeadant was convicted of trafficking in stolen
property.

Defendant argucs that the evidence at trial was insuffi-
cient (o support his trafficking conviclion because, al the
time of defendant's transfer of the property back to the
victim, the property was no longer stolen. Defendant argues
that his arrangement with the victim constituted an agency
relationship. The court noted that violating the duty of
loyalty or failing to disclosc adverse interests voids an agency
relationship. While defendant was "authorized” to recover
the property for the victim, he lacked "lawful® authority to do
&0 since the defendant misled the victim,

Defendant contends that his conviction for trafficking
musl be vacated because fundamental error occurred in the
jury instructions, The court found fundimental error in the
jury instruction on trafficking in the first degree. An essen-
tial clement was omilted: thal defendant must have par-
ticipated in the theft, as well as the trafficking, of stolen
property. The court found il unoecessary to remand for
retrial because the instruction adequately informed the jury
of the elements of traflicking in the second degree, a lesser-
included offense. Although the court could not find a case
where a modification of the judgment of conviction o a
lesser offense had been ordered to rectify an inadequate jury
instruction, the court modified the judgment to reflect
defendant’s conviction for trafficking in the second degree
and remanded for resentencing.

Defendant argues that his acquittal on thefl charges con-
stitutes inconsistent jury verdiclts. The courl rejected
defendant’s argument, noting that there is no constitutional
requirement thal verdicis be consisient.

After the jury’s verdict, defendant admitted a prior felony
conviction, Defendant argues that the trial coort erred be-
cause, al the time defendant admitted his prior felony con-
viction, the trial court failed Lo advise him that he would have
to serve 23 of any sentence imposed before parole. The
courl affirmed the trial court's finding of & prior felony
conviction, and noted that the defendant may properly raise
this allegation by a petition for post-conviction relief.

[Represented by James M., Likos, MCPD.]

St v, Lopez

115 Ariz, Adv. Rep. 44 (CA 2, 6/73/92)

During an attempted drug sale and armed robbery,
defendant’s accomplice is shot and killed by the police.

Defendant is charged and convicted of sale of narcotics,
aftempted armed robbery, and felony murder.

(cont. on pg. 17)
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Defendant claims on appeal that the Arizona's felony
murder stafuic was improperly applied because defendant
was under arrest al the time of the shooting, making the
altempied robbery complete and precluding any charge of
felony murder, The court rejected this argument, finding
that whether or not the delendant was subdoed when the
shooting occurred was in dispute, Even assuming defendant
had been disarmed, the felony murder rule would still apply
because the defendant’s actions were the proximate cause of
the accomplice’s death. Additionatly, the count rejected the
defendant’s argument that he was entitled to an instruction
defining arrest because defendant's arrest was irrelevant to
the application of the felony murder rule.

Defendant claims that Pima County had no jurisdiction
over the drug offense because all elements happened in a
different county. The trial court had jurisdiction because
there was conduct constiuling an clement of the offense
which occurred in two counties, giving cither county juris-
diction. A RS, Sec. 13-109(B)(1).

Defendant claims he is entitled 1o a new trial because one
juror failed Lo inform the court that he had problems under-
standing English, The juror had sufficient understanding of
English 1o serve as a juror where he was able to understand
and answer all voir dire guestions without an interpreter.,

Defendant claims he was entitled to a severance because
his defense was anlagonistic to his co-defendants. Defen-
dant was not improperly denied severance because the
defenses of the three co-defendants were not inconsistent or
minfually exclusive,

tute v Mgyer
115 Ariz. Adv. Rep. 43 (CA 2, 6/16/92)

Defendant argued that the trial court improperly engaged
in an ex parte discussion with the probation officer prior to
senlencing, and that he must be resentenced, The court held
that no violation of the Code of Judicial Conduct occurred
since a probation officer is an officer of the court, and is not
conferring with the judge "by or for one party.”

Stigte v, Rodagmier
115 Ariz. Adv. Rep. 36 (CA 2, 6/1192)

Defendant was stopped for a DUT offense. In a span of

11 minutes, defendant was tested three imes using the In-

tomabyser S000. The first two tests resulted in BAC's greater

than 020 of each other (148 and .125). The olficer, having

been instructed by his superior that "the two tests have to be
within (20 of each other,” tested the defendant a third time
with a result of 130, The tral judge granted a motion to
suppress the test results, and the state sought special action
relich, Rejecting the respondent judge's ruling *that a lasr

enforcement officer could continue to obtain BAC, ad in-
Jfinitum, until the results were within .02 of each other,” the
court held that administering more than teo breath tests is

not grounds for suppression.

for The Defense

Defendant also moved to suppress the field sobriety test
resulis on Mirands grounds. The trial judee concloded that
the FST's were testimonial in nature, they were obtained
while defendant was in custody but not "Mirandized,” and
were inadmissible. The court disagreed, stating that under
Pennsylvania v. Bruder, 438 U 5.9, 109 5.Ct. 205, 102 L Ed. 24
172 (1988), the person was nol in custody for purpases of
Mirgnda. Specal action relicf 1= granted and the case was
remanded for further proceedings.

State v, Batista, 115 Ariz. Adv, Rep, 44 (CA 2, 6/16/92)

Opinion published at 106 Arie. Adv, Rep. 52

Srate v, Carpos, 115 Arie, Adv, Rep. 44 (CA 2, 5/16/92)

Opinion published at 97 Ariz. Adv, Rep. 22

Both opinions ordered depublished and redesignated
memarandum decisions.

: ,
115 Ariz. Adv. Rep. 35 (CA 2, 6/11/92)

Minor claims that the order adjudicating him delinguent
on i charge of possessing a deadly weapon on school grounds
must be reversed becavse his conduct did not constitute a
cognizable offense. Minor argues that because of recent
statutory changes, passage of chapter 316 with an emergency
clause ellectively repealed chapter 237, which is inconsistent
with the former. The court disagreed, following the rule of
statutory construction that where one statuie docs nob ex-
pressly repeal the former, the two are construed to give effect
to cach,

Minor also claims that the authorized version of the
statutes did not give him constitutionally adequate warning
that his conduct was proscribed. The court di noting
that, in any cvent, any crror was clearly technical where the
petition stated the offense in narrative form as well as citing
to the statute.

Yolume 116

State v, Reed
116 Ariz. Adv, Rep. 12 (CA 1, 6/18/92)

Defendant beat up a school bus driver inside a school bus.
He was convicied of aggravated assault under A RS, Sec.
:;;LET{AH&] for assault on a "person employed by any

m IH

Defendant argues that the bus driver, being em db
a "school district” and not a "school” was nol lhﬁ-?fzre i
"person employed by any school” The Court of Appeals
rejected this argument based on statutory construction and
legiskative intent behind AR.S. Sec. 13-1204(A)(6), and af-
rmed defendant's conviction and sentence, Defendant was
properly convicted of aggravated assault under AR5, Sec.
13-1204 (A)(6).

[Represented by James L., Edgar, MCPD.]

{cont. on pg. 18)
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State v, Richardsor,
116 Ariz. Adv. Rep. 17 (CA 1, 6/25/92)

Defendant pled guilty to two separate offenses and was
placed on probation. He received concurrent terms of
probation, but with one year flat in the county jail on each
case to be served consecutively, Defendant claims that he
cannol be given two years in jail as a term of probation.
Under A.R.S. Sec. 13-901(F), a trial court may order con-
seculive one-year periods in the county jail as a term of
probation for separate olfenses. ( ing State v. Weigel,
27 Ariz. App. 343, 554 P.2d 1286 (1976)).

State v, Chavez
116 Ariz. Adv. Rep. 22 (CA 1, &25/92)

Defendant pled guilty to a pair of unrelated felonies and
was placed on probation with additional jail time. His
probation was later revoked and he reccived consecutive
prison sentences. He had donc substantial time in jail ini-
tially awaiting trial, as a term of probation, and awailing
probation revocation proceedings. The judge credited all
the time to one sentence and no time to the other sentence,

Pretrial jail time credits can only be credited to one
sentence when probation is later revoked and consecutive
senlences are im d, pursuant to Stafe v. CruzMata, 138
Ariz, 370, 674 P.2d 1368 (1983), and State v. Cuert, 158 Ariz.
&6, 751 P.2d 160 (App. 1988). Jail served concurrently for
two offenses as a condition of probation likewise can only be
credited to one sentence when probation is later revoked
and consecutive sentences are imposed.

[Represented by Spencer D, Heffel, MCPD.]

abale v. Cook
116 Ariz. Adv. Rep. 41 (CA 2, 6/30/92)

Defendant was convicted of DUT while on a suspended
license. Defendant argues on appeal that it was error to
permil the proseculor to correlate resalts of the HGM Lest
with blood alcohol content. The Court of Appeals held that
even though the officer’s testimony correlating HGN 1o BAC
levels was inadmissible under Siaie ex rel Hamilton v. City
Court (Lopresti), 165 Ariz. 514, 799 P.2d 855 (1990), the
defendant opened the door to this lestimony during cross-
examination when defendant created the impression that the
officer’s 97% accuracy rale in administering the HGN was
based only on unsupervised self-reporting. The prejudice
did not outweigh the probative value of this evidence be-
cause there was only one brief mention of any correlation
with chemical test results, and the officer did not attempt to
estimate the defendant's blood aleohol level,

Defendant claims it was error to deny the defense request
for a conlinuance when a defense witness failed Lo appeal.
There was no crror in denying the defense’s motion to
continue because Lhere was no showing that the witness
could have been located and produced within a reasonable
period of time had a continuance been granted.

Jfor The Defense

State v Lane
116 Ariz. Adv. Rep. 27 (CA 1, 6/30/92)

Defendant was on the home arrest program. He pled
guilty to escape for failing to return home after an authorized
job scarch, The plea included the admission of two prio
[elony convictions and stipulated to the maximum six years
flat on the eacape charge, The trial courl sentenced the
defendant to the maximum six years, to be served consecu-
tively to the seatence he was serving at the time of his escape.

Defendant argues on appeal that it was improper for the
trial court to enhance his sentence for escape with his escape
status, The Court of Appeals [ound that the defendant
committed the escape while "on release”, and that supported
the enhanced sentence. Because the sentence enhancement
was proper, defendant's argument that his plea was involun-
Lary because the court advised him he would be sentenced
to “Mat time" fails. The courl’s warning was correct and the
defendant’s plea to at time was therefore knowingly made.

Defeéndant was also not entitled to be advised by the judge
of his right to a trial by jury on the allegations of his prior
conviction, Sfafe v. Bames, 167 Az 186, 805 P.2d 1007
(1991},

[Represented by Carol Carrigan, MCPD.]

dlale v Saez
116 Arie. Adv. Rep. 19 (CA 1, 6/25/92)

Defendant was convicted of importation of a narcotic
drug, possession of a narcotic drug for sale, conspiracy to
sell a narcotic drug, attempted sale of & narcotic drug, and
four counts of sale of a narcolic drug. Defendant claims that
the court erred in denying his motion to suppress the cocaine
seized al the time of his arrest. The courl alfirmed the trial
court’s denial of the motion to suppress. The defendant’s
car had been stopped pursuant to a tp from a "reliable
informant” that the defendant was poing 10 a cocaine sale at
a restaurant at a set time, The Llip was corroborated when
defendant and his car were scen going towards the res-
taurant ncar the appointed time. This was enough for
reasonable suspicion to stop the car. When the police saw
the defendant pour a powder into a jug of water, this created
probable cause for an arrest. The sezure of the jug and the
baggic was valid as incident (o thal arrest. That the agents
had their guns drawn as they approached the vehicle did not
make the arrest fure,

Delfendant claims there was insulficient evidence to con-
vict him of conspiracy to sell a narcotic drug. The court
found sufficient evidence of intent to sell and an agreement
to sell from evidence that a wilness had told defendant of a
third person’s interest in buying drugs, from defendant's
making telephone calls to acquire the drugs, and defendant’s
telling the witness to bring the third person to a restaurant,
Intent to scll and an overt act in furtherance of sale were
proved with evidence that the witness took the third partly (o
the restaurant, where deflendant told the third party he could
gel the drugs in Los Angeles. The court did not find it
necessary Lhat the offense be completed (o sustain a convic-
tion for conspiracy.

{cont. on pg. 19)

Vol 2, Tssie 10 = Page 18



Defendant claims there was insufficient evidence 1o sup-
port the attempted sale conviction. The court found ample
proof of attempted sale of a narcotic drug in the evidence
that defendant took steps toward commission of a sale of a
narcotic drug, The evidence consisted of meeting with the
third party to sct up the sale, calling Los Angeles Lo obtain
the drugs, and arranging to mect with that third party to
complete the sale,

Defendant claims his comviction for sale of narcotics rests
npon the unqualified testimony of the buyers that it was
narcolics. As to whether a drug user may offer an expert
opinion that a substance is a narcotic drug, the court fol-
lowed the majority of jurisdictions and held that drug
abusers or addicts may posscss sufficicat qualifications to
lestify about matters &t issuc in a narcotics prosecution. In
this case the wilnesses were properly qualified as experts
where they testified as o extensive personal use of cocaine,
and familiarity with packaging and the effects of cocaine.
The court deemed it immaterial that no chemical analysis
was performed on the cocaine.

Yolume 117

117 Ariz. Adv, Rep. 31 (CA 1, 7/21/92)

The state filed a special action to the Courl of Appeals
when a juvenile courl commissioner ordered a six-month
conlinuance of a transfer hearing in order to lake

into consideration the juvenile's future conduct. The
Ciourt of Appeals held that the juvenile court does not have
authority 1o continue a transfer hearing for an extended
period of time to take the juvenile's future conduct into
consideration. The Court of Appeals considered Rule 14 of
the Rules of Procedure for Juvenile Court and that "luture
conduct” is not one of the facts set forth in deciding whether
to transfer a juvenile for criminal prosecution as an aduolt.
The Court of Appeals also considered Rule 6.1 of the Rules
of Procedure for Juvenile Court effective 1 March 1992, and
deemed it to reflect a Supreme Court policy restricting
conlinuances in juvenile court.

State v, Decker
117 Ariz. Adv. Rep. 16 (8C, 7/16/92)

Defendant was convicted of second degree burglary and
theft. Al sentencing, the trial court used the defendant’s
lowa musdemeanor conviction for enhancement purposes;
[hqumd of Appeals agreed but the Arizona Supreme Court
vacated.,

_ The Arizona Supreme Court compared the Towa convic-
tion with Arizona law and found that the defendant’s Towa
offense would have been a felony in Arimona.  The court
analyzed that while defendant’s prior conviction in Towa
made him ghgble for enhancement under A RS, Sec. 13-
604(I), none of the enhancement provisions (AR.S. Sec.
13-604{ A-G}) applied to defendant. The Arizona Supreme
Court found that because defendant’s 1978 Towa conviction
was classified as & misdemeanor and not a lelony, the prior

for The Defense

conviction could not be used to enhance the defendant's
senfence, The pertinent enhancement provision was AR5
Sec. 13-604(B), which provides that a person who has been
previously convicted of "any felony” shall be given an en-
hanced sentence. The Arirons Supreme Court interpreted
“any felony® to mean that a person should not be given an
enhanced sentence if hefshe has been previously comvicied
of an offense which, if committed in this state, would have
been classified as a felony. The foreign state's classification
of a conviction as a misdemeanor or a felony determines
whether it is a misdemeanor or felony for the purposes of
senlence cnhancement in Arizona,

State v, Malendes
117 Ariz, Adv. Rep. 12 (SC, T/16/92)

An inmate defendant was charged with first degree mur-
der of another inmate. Before trial, the trial court granted
defendant’s motion to suppress communications defendant
made to another inmatec who had served az one of
defendant’s "Jaillhouse lawyers” in preparation for a prison
disciplinary hearing arising from the same killing. The Courl
of Appeals reversed the trial court’s ruling and the Arizona
Supreme Court granted review,

Arizona Department of Corrections regulations give an
inmate the right to be assisted by another inmate as his
appointed represcatative in prison disciplinary proceedings.
The Arizona Supreme Court held that it would be fun-
damentally unfair and violate the defendant’s due process
rights under art, IT, sec. 4 of the Arizona Constitution for the
state to be permitted to introduce testimony garnered from
communications between defendant and hiz formal inmate
representative. The Supreme Court declined to reach the
issue of whether the statutory attorney-client privilege would
apply to communicalions with inmate representatives, or
whether the defendant’s rights under the United States Con-
stitution had been violated.

State v, Woody
117 Ariz. Adv. Rep. 44 (CA 2, 7/14/92)

The defendant was charged with second degree murder
but was convicted of manslaughter, DUT and driving with
BAC gver 10, Defendant, on appeal, argues for & reversal
because the stale was permitted to introduce evidence of a
prior DUL The Court of Appeals found that the details of
his prior DUI conviclion were properly introduced under
Rule 404(B) to show whether delendant's mental state
reflected a reckless indifference to human life.

Prior to trial, defendant moved 1o suppress the BAC test
resulis because the police did not preserve or inform defen-
dant of his right to an independent sample. The motion to
suppress the BAC test results was properly denied based on
State v. Kemp, 168 Ariz, 334, 813 P.2d 315 (1991), where the
Supreme Court ruled that enforcement officers were nat
required (o inform a suspected dronken driver that he had a
right to & portion of the sample so long as the sample is
available for testing al trial. In this cuse there was evidence
that a sample was available at the time of trial.

{cont. on pg. 200
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Defendant claims il was prosecutorial misconduct o
argue that defendant was "in fact” guilly during opening
statcment and closing argument. The Court of Appeals
noted that the defendant did not object to the statements.
The Court of Appeals found no fundamental error in the
prosecutor’s remarks that the defendant was "in fact” guilty.
Considering the substantial evidence of defendant's guilt,
the fact that the court instructed the jury that counsel's
arguments were nol evidence, and the fact that the defendant
was convicted of the lesser-included offense of
manslaughter, no fundamental error cecurred.

Defendant also claims prosecutorial misconduct for
referring to the presence of the victim's family at trial, While
it was improper for the prosecutor to argue about the

nee of the victim's family throughout the trial, the
Judge’s curalive instruction that the presence or absence of
the victim's family was not relevant should have been effec-
tive,

This conviction was the defendant's frst dangerous of-
[ense. His sentence was properly enhanced with two prior
non-dangerous convictions as a repetitive non-dangerous
offense, State v. Smith, Ariz, , 328 P.2d 778
(App. 1993,

Yolums 118

I TVC DT
118 Ariz. Adv. Rep. 27 (CA 1, 7/30/92)

The state secks review in this special action of the trial
court's rejection of a plea agreement on the ground that it
contained a stipulated sentence. The trial court explicitly
indicated its displeasure on the record with the fact that the
plea agreement left no sentencing discretion o the court.
The state contends that a trial court does not have authority
to reject an entire plea agreement based on a finding that a
stipulated sentence is inappropriate. Instead, because the
trial court rejected only the sentencing provision, it is re-
quired under Rule 17.4 (o accept the plea subject to rejection
of the sentencing provision, limiting the sentencing judge to
the statutory range for the counts to which he pled guilty.
The appeals court disagreed, finding no abuse of discretion
in the trial court’s rejection of the plea in its eotirety because
the trial courl has wide discretion in deciding whether to
accept or reject a plea agreement.  Special action relief is
denied.

The state also contends that the trial court abused its
discretion in striking the state’s allegations of Hannah priors
by finding that the mandatory enhanced scntencing range
wonld subject the defendant to crucl and unuspal punish-
menl. The appeals court agreed, finding this order was
improper because the prosecution has sole discretion to file
an allegation of prior convictions for purposes of invoking
enhanced sentencing, and the court has no discretion to
dismiss the allegation. The court did note, however, that
application of mandatory enhanced sentencing provisions
may constitute crucl and unusual punishment, but that deter-
mination is usually made at senlcocing, not prior to trial
The state's allegation of prior conviclions is reinstated.

Jor The Defense

State v, Superdor Court
118 Ariz. Adv. Rep, 31 (CA 1, 7/30/92)

Defendant, charged with DUI, moved to suppress the
BAC test results because he might have consumed aleohol
at the hospital after his arrest but before the test. The trial
judge granted the motion to suppress. The state sought
special action relief when the superior court affirmed the
trial judge’s suppression of defendant’s blood and breath
tests. The question of whether the defendant had consumed
alcohol while in the hospital emergency room after an
automobile accident was nod one of law, but was rather one
for the jury. The fact that the officer did not smell alcohal
on defendant’s breath at the accident scene was not deter-
minative. The superior court is directed to reverse the order
of the trial judge.

Stare v Riverg
118 Ariz. Adv, Rep. 19 (CA 1, 7/2892)

Defendant pled guilty to two counts of attempted sexual
conduct with a minor. Defendant argues that the record
conlained an insufficient factual basis to support his guilty
plea on Count III. The court disagreed, finding that
defendant’s acknowledgement that he "performed the sexual
act" was made immediately alter he admitted a specific
sexual act on Count I (placing his mouth on [X]'s penis). The
extended record, including the police reports, also support
the factual basis.

The trial court sentenced defendant on Count 1 to a
miligaled 5-year prison term, but also ordered that i defen-
dant was released early, he was to serve onc full year in jail.
Defendant argues that the trial court exceeded its senlencing
authority by imposing a one-year jail sentence on Count 1.
On Count I1, the trial court suspended the imposition of
sentence and placed defendant on lifetime probation. The
appeals court held that the trial court exceeded it anthority
in imposing the one-year jail sentence in Count I, but al-
firmed the one-year jail sentence imposed in Count 111 as a
term of probation.

Defendant argues that the trial court improperly imposed
an $2.00 time payment fee twice, one for each count, The
appeals court agreed, reasoning thal the Legislature in-
tended thal the time payment fee be assessed only once per
person, unlike the felony assessment fec that may be applied
per lelony,

Slate v, Sdder
118 Ariz. Adv. Rep. 13 (CA 1, 7/23/92)

Defendant, found to have violated the terms of his proba-
Lion, was reinstated on probation bul required Lo serve a year
in jail,

(cont. on pg, 21)
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At the violation hearing, the probation officer testified 1o
the urinalysis test results without the state having introduced
the test reports themselves. Defendant argues that the trial
court erred by permitting the state to introduce unreliable
hearsay. The court disagreed, noting that the defendant did
not present any evidence to refute the ed test results,
nor did the defendant testify that he had not used drugs. The
results were also corroborated by observations of the proba-
tion officer.,

Delendant argues that the trial court erred by imposing a
full year’s probationary jail term without credit for the time
defendant had spent in custody awaiting violation hearing
and dispogition. The court disagreed, citing A RS, Sec.
13-901(F) allowing up to one year in jail "withi i

jon." Time spent in custody during probation
reviscation procecdings is not *within the period of proba-
tion" and does not count against the maximum one year in
jail,
[Represented by James M, Likos, MCPD.]

Yolume 119

Stigre v, Green
119 Arie. Adv. Rep. 23 (CA 2, 8/11/92)

The delendant was convicted of two counts of altempted
murder and kidnapping. At the time of the offense, defen-
dant was on probation wnder AR.5. Sec. 13-
3601 (H){domestic violence) for aggravaled assaull,

The Court of Appeals held that under A R.S, 13-3601(H)
ng prior [elony yet existed. Although the defendant pled
guilty to aggravated assault, this guilty plea is neither a
determination of guilt nor a conviction for purposes of im-
peachment or sentence cohancement. Had ion heen
revoked prior to trial, a judgment of guilt would have been
entered, and the conviction could have been used for im-
peachment and sentence enhancement. The enhanced sen-
tence wag vacaled in this case, but the improper
impeachment was harmless error under Stote v. Ferveirg, 152
Ariz. 289, T31 P.2d 1233 (App. 1986).

The Court of Appeals also found that the state improperly
argued the facts surrounding the probation offense during
rebullal, but the Count of Appeals deferred Lo the trial
court’s ruling denying a new trial because the defendant
failed to object to the statements during rebuital. ™

Editer's Note: Our thanks to Leslic Newhall and Nina
Stenson for assisting Appellate Review Editor Bob Doyle
with the Arizona Advanced Reports summaries this month.
Anyone interested in helping with this section of the newslet-
ter should contact the edilor or Bob Doyle,

Jor The Deferise

Personnel Profiles

Sheryl Lossing began employment as a legal sccrctary in
our A Division on October 26th. Sheryl, who has an
AA from Glendale Community College, was previously
employed as a legal secretary with Beer, Toone and Ryan,
P.C.

Martha Perches started as an office aide in Group B on
September 30th. Martha, a recent high school graduate, has
office/reception experience from ber past employment with
Olan Mills, She plans to attend evening college courses
beginning in Januvary, 1993. Martha replaced Julie Avilla
who is now the office's Investigative Ad P

Public Defender’s Office Speakers Bureau

Our Speakers Bureau continues to grow as more attor
cys join. Anne-Rachel Aberbach, Larry Matthew, Paul
Prato, Garrett Simpson and Robert Ventrella are our most
nt additions.
The number of requests lor speakers has grown as well|
n September, Paul Prato, Garrett Simpson and Lar
althew spoke Lo a group of South Mountain High S
udents on criminal defense work as a carcer,
On October Tth, Tom Klobas spoke on the topic of th
blic Defender’s Office to an evening Justice Studies of
t Phoenix College.
On October 30th, Anne-Rachel Aberbach and D
aynak will go o Peoria Elementary School for an on-cam
retreat for Tth- and 8th- prade students. Ms. Aber
d Mr., Raynak will spend the morning talking to fo
ifferent groups aboul the justice system and the conse-
wences of criminal activity.
Anyone interested in joining our Speakers Bureau
inding a speaker for an event should contact Georgi
ohm at 506-8200, %
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