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Orr would be crazy to fly more missions and sane if he didn't, but if
he was sane he had to fly them. If he flew them he was crazy and didn't
have to; but if he didn't want to he
was sane and had to.
– Joseph Heller – Catch-22.
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A difficult position many criminal
defense attorneys find themselves
in is when a trial judge starts asking
questions after the prosecutor
moves to conduct a trial in
absentia. The scenario inevitably
devolves with the judge asking
questions like:
• “Counsel, where is your client?”
• “When was the last time you
spoke with your client?”
• “Did you tell your client about
the trial dates we set when your
client was not in court?”
The court’s questions are geared toward meeting the three
requirements of Rule 9.1 of the Arizona Rules of Criminal Procedure,
which permits courts to infer that the defendant’s absence at trial
constitutes a knowing, intelligent, and voluntary waiver of the right to be
present.

Answering the court’s questions implicates counsel’s duty of
confidentiality under E.R. 1.6. 1 If the client did not give permission to
reveal the client’s whereabouts or reveal whether the client had actual
notice, counsel could betray the client’s confidence.2
But if counsel provides misleading answers or argues a position
inconsistent with the truth, counsel could violate the duty of candor owed
to the court under E.R. 3.3. 3
In terms of a Catch-22, it may be “the best there is”4 in criminal
proceedings.5
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Rule 9.1 and the Waiver of the Constitutional Right to be Present

In order to appreciate the dimensions of this ethical trap, it is helpful to understand the context of Arizona’s trial
in absentia jurisprudence, including the function of Rule 9.1 6 Once the constitutional dimensions of Arizona’s
approach to in absentia trials are understood, attorneys should be able to better appreciate the Catch-22 scenario
that unfolds when the state elects to move forward with trial despite the defendant’s absence. Ultimately, the need for
reform becomes apparent once the ethical and constitutional controversies surrounding in absentia trials are brought
to light.
The Sixth Amendment guarantees the accused’s right to trial.7 The Confrontation Clause of the Sixth
Amendment and the Due Process clauses of the Fifth and Fourteenth Amendments 8 guarantee the right to be
present at one’s own criminal trial.9 The Arizona Constitution also guarantees, at a minimum, the same rights. 10

Like other constitutional rights, the right to be
present may be waived only if the waiver is
knowing, intelligent, and voluntary. Courts
“indulge every reasonable presumption against
the waiver of fundamental constitutional rights.”11
“A high standard of proof is required for the
waiver of constitutional rights.”12
Just as it does with the waiver of other
constitutional rights, the state bears the burden of
proving the voluntary waiver of the right to be
present at trial.13 It is this right to be present that
is at issue when the state elects to proceed with
a trial in absentia. The court’s finding that a
client’s absence is voluntary is of paramount
importance because Arizona law 14 allows courts
to conduct an in absentia trial upon the singular
finding that the defendant’s absence is
voluntary.15
But it may be difficult for the state to prove that a defendant’s absence meets these requirements when there is
no explanation available to explain the defendant’s absence.
So Rule 9.1 6 allows for the court to infer that the defendant’s absence is voluntary if the state can make a prima
facie showing17 that the defendant had:

1) Actual notice of the date and time of the proceeding;
2) Notice of the right to be present, and;

2) Notice that the proceedings would go forward in the defendant’s absence.
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If the state meets these three requirements, then the defendant must rebut the inference that the absence was
voluntary to prevent the case from moving forward in the defendant’s absence.18
A.

A Comparative Analysis of In Absentia Trials

Courts and counsel confuse the test for the permissive inference of a voluntary absence authorized by Rule 9.1
with the constitutional test for waiver of the constitutional right to be present. Perhaps this is because early Arizona
cases seem to have announced that a defendant could not voluntarily waive the right to be present at trial if s/he did
not have actual notice of the trial date. 19
However, not all jurisdictions permit in absentia trials merely upon a voluntary absence finding. For example,
federal courts require the defendant’s presence at the commencement of trial. Only if the defendant absconds once
the jury has been empaneled, may the trial proceed in absentia.20
This prohibition on in absentia trials has ancient roots in common law dating back to trials by ordeal where the
accused’s guilt or innocence was tested by fire or water. 21 Eventually ordeals gave way to trial by battle which in turn
gave way to a suit of witnesses before a judge. 22 When trial by jury emerged, the requirement of the accused’s
presence remained.23
Although older cases asserted that due process required the presence of the accused at the start of trial, 24 in
Crosby v. U.S., 506 U.S. 255 (1993) , the United States Supreme Court clarified that the federal prohibition of in
absentia trials relied only on an interpretation of Rule 43 of the Federal Rules of Criminal Procedure . The Crosby
Court left open whether the United States Constitution requires the accused’s presence to commence a criminal
trial.25
Despite the uncertainty left open by Crosby, the majority of states have declined to adopt the federal approach to
in absentia trials.26

Some states27 have incorporated a pre-Crosby balancing test adopted by some federal courts28 requiring that 1.)
the defendant’s absence is voluntary, and 2.) the costs of delaying the trial outweigh the harm of proceeding in the
defendant’s absence.29 The second prong encompasses considerations of the costs of locating the defendant, the
number of witnesses ready for trial, the possibility that evidence will be lost, and seriousness of the charges. Under
this approach, in absentia trials should still be an extraordinary event. 30 This is because the presence of the accused
is viewed as indispensable to the fairness of the proceedings. 31
Arizona, however, does not apply the balancing test. Rather than require any consideration of a government need
to proceed without the defendant’s absence, in absentia trials
may be conducted in Arizona upon showing only that the
defendant’s absence is voluntary.32
B. The Ethical Catch-22 of Rule 9.1
Arizona’s approach to in absentia trials should cause counsel
considerable consternation when a trial judge starts asking
questions about the accused’s whereabouts and notice of the
trial date. Often, the only person who can answer a judge’s
questions about an absent defendant is the accused’s counsel.
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Confidential communications

Before answering such questions, counsel should consider the duty of confidentiality outlined in E.R. 1.6 33
The ethical duty of confidentiality is broader than attorney-client privilege; it includes more than communications
subject to the attorney-client privilege.34 The duty of confidentiality “applies not only to matters communicated in
confidence by the client but also to all information relating to the representation, whatever its source. ”35 Confidential
information may not be disclosed unless it “is authorized by the Rules of Professional Conduct or other law.”
Moreover, information may fall outside the scope of the attorney-client privilege37 or work-product immunity
but still be deemed subject to the duty of confidentiality. Thus information known to others may not be subject to the
attorney-client privilege but still subject to the duty of confidentiality. 39 Counsel is ethically obligated to maintain the
client’s confidentiality even when “such evidence is sought from the lawyer through compulsion of law.”40
If the client does not consent to the disclosure of confidential information,41 E.R. 1.6(b) requires the disclosure
only if the “lawyer reasonably believes [it] necessary to prevent the client from committing a criminal act that the
lawyer believes is likely to result in death or substantial bodily harm.”42 In most cases, neither death nor substantial
bodily harm are likely to occur merely because the client has failed to appear for trial. 43
However, if counsel believes that the client may commit a crime not likely to result in death or substantial
bodily harm, E.R. 1.6(c) permits (but does not require) disclosure so long as the disclosure is prospective only44 and
“necessary to prevent the crime.”45 Again, such circumstances are rare because counsel cannot know for certain
whether a client’s unlawful intentions will be carried out, “for the client may have a change of mind.”46

Therefore, even though failing to appear for trial is a crime47 subject to discretionary disclosure under E.R. 1.6
(c), if the client informs counsel of an intention to skip out on trial, counsel should nonetheless make every effort to
dissuade the client of the notion rather than betray the client’s confidences and tell the court. 48
2.

Candor to the court and the Catch-22

The Catch-22 comes into play when counsel considers what to tell the court. If counsel suspects that the
client will not appear for trial, counsel has to assess whether maintaining the client’s confidences will violate the Duty
of Candor Toward the Tribunal outlined in E.R. 3.3. 49 Under E.R. 3.3(a)(1), counsel is forbidden from “knowingly”
making “a false statement of fact” or failing “to correct a false statement of material fact” made to the court.50
Additionally, E.R. 3.3(b) requires a lawyer “who knows that a person intends to engage or is engaging in or has
engaged in criminal or fraudulent conduct related to the proceeding to take remedial measures, including, if
necessary, disclosure to the tribunal.”51 Both duties trump the duty of confidentiality outlined in E.R. 1.6.52
Given that the client could conceivably make a last-minute decision to appear for trial, it is difficult to fathom a
scenario where E.R. 3.3(b) would require disclosure of a client’s intention to skip out on trial. 53
A more difficult question is posed by a court’s Rule 9.1 54 inquiry of whether the client has “actual notice of the
date and time of the proceeding.” In many scenarios, trial dates are continued at hearings without the client’s
presence. When this happens, the court asks counsel if they have provided the client such actual notice.
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Presumably, the trial dates are generally known to all; thus, the facts concerning the specific days on which trial
will be held are not barred from disclosure to the court under Rule 1.6. 55 However, the court’s inquiry is not about the
dates; it knows the dates because it set them. The court’s question concerns the communicative fact of whether
counsel has relayed the dates to the client. This communicative fact falls under the realm of confidentiality
contemplated by E.R. 1.6 , as it would be “information relating to the representation, whatever its source.”56 Thus,
counsel could invoke E.R. 1.6 in refusing to make any representations as to whether the client had actual notice of
the date and time of the proceedings. In doing so, counsel must not misrepresent whether the client had notice,
assert that there was not notice where it existed, or omit the notice existed while making other representations
concerning the issue.57
The best course for counsel may be to make no representation at all.

The same analysis would apply if the court asked about the last time counsel spoke with the client or the extent to
which the client fulfilled the obligation to maintain contact with counsel. 58
If the client broke off communication with counsel prior to the change in the trial date, then counsel would never
have had an opportunity to convey the new trial dates to the client. Counsel thus may find it within the client’s
interests, and thus impliedly authorized, to inform the court that actual notice is not present in such circumstances.
However, be wary of doing so, as some courts have interpreted the actual notice requirement of Rule 9.1 to be
satisfied by counsel’s notice of the dates due to the requirement that the client has an obligation to maintain contact
with counsel as a condition of release. 59 Additionally, the fact that the client has not maintained contact with counsel
could also be considered by the court in assessing whether the state has met its burden in proving that the absence
is knowing, intelligent, and voluntary.
Counsel is likely impliedly authorized60 to reveal information concerning the client’s ongoing health issues, mental
illness diagnoses, or other facts which could contribute to the client’s involuntary absence from trial if counsel
believes this information would rebut the state’s prima facie showing of voluntary absence.
A good answer to this ethical quagmire is only muddied by confusion in the case law concerning the test for
finding the client’s absence to be voluntary. But if the resolution of this ethical issue were so cut and dry, one might
not call it a Catch-22.
C.

Confidentiality, Conjunctive List, and Constitutional Concerns

Although some cases61 discount the plain language of Rule 9.1 ’s “actual notice” requirement, counsel should
argue that actual notice is required to permit the inference.
Similarly, some cases62 discount the importance of the conjunctive list of conditions listed in Rule 9.1 required to
permit the inference. Counsel should argue that Rule 9.1 requires all three of “actual notice,” “notice of the right to be
present,” and “notice that the proceedings would go forward in the defendant’s absence,” because to hold otherwise
would render Rule 9.1 into a disjunctive test.

Ultimately, counsel pushed into a corner may feel that the whole inquiry is one of futility. The judge may order you
to betray the confidences of your client. 63 And trial courts in Arizona routinely grant the state’s request to proceed to
trial in absentia.
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Perhaps the law will evolve with consistent constitutional challenges asking the courts to apply a governmental
balancing test to Arizona’s rule.64 Or maybe the Arizona Supreme Court will consider such a rule-change on the
grounds that public perception of the fairness of our justice system demands it. 65
Until then, counsel caught in the crosshairs, can’t conquer the Catch-22. The best counsel can do is to
circumvent the damage by clinging to the Duty of Confidentiality.
_____________________________________
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Defending Before Transformation Dawns:
A Public-Defense-Focused
Review of Reforming Arizona
Criminal Justice
By Wesley Newton, Defender Extern
Introduction: Turning Academics into Action
How can academic research more concretely
impact criminal justice reform? Reforming Arizona
Criminal Justice (RACJ) seeks to answer this
question, assembling “some of the nation’s leading
scholars to see what evidence-based solutions they
would recommend for the Arizona criminal justice
system.”1 The result is twelve law review articles
diagnosing the needs and potential for reform
across the full breadth of the criminal process, from
custodial interrogation to collateral consequences.
The RACJ authors largely address other actors in the criminal justice system: legislatures, courts,
prosecutors, police, etc. However, this essay applies these articles’ reform proposals to public defense. How can
public defense be informed by the problems that RACJ identifies and the reforms that RACJ proposes? This essay
shows how the articles reinforce the need for zealous public defense as part of criminal justice reform. Further, this
essay explores how public defenders can practically implement the lessons that are latent in these articles. (I use the
term “public defender” to refer to the entire public defense team, from lawyers to mitigation specialists to investigators
to paralegals and many other vital colleagues.)
Thus, this essay focuses less on the specific reforms proposed by RACJ. Rather than analyzing the articles
individually, this essay evaluates the articles collectively, surveying what the articles more generally say (and
suggest) about criminal law and public defense. (I generally do not refer to the articles by name. However, in the
endnotes, I provide more specific references as well as additional commentary.)

I.

The RACJ articles show how reform requires zealous public defense.

By tracing present impediments to reform, the articles reveal the need for public defense work. From the
articles, one can draw the following (admittedly simplistic) argument: Large-scale reform can face stalemates,
implementation failures, and structural disconnects. Thus, local-level reform is necessary, and this local-level reform
must include zealous public defense. This is not to discount the urgency of large-scale transformation; rather, this is
to consider the role that public defense plays before transformation dawns.

A. Large-scale reform vs. stalemates
To begin with, many large-scale reforms have failed to be enacted. As an example of these stalemates, one
of the articles discusses the ongoing criminalization of homelessness. 2 The article offers a painfully realistic
assessment: “[t]reating homelessness as a crime doesn’t work. But until Arizona embraces non-carceral alternatives,
we can at least approach the crime of homelessness humanely and with respect for the individuals who have no
other choice.”3 While not accepting this status quo, the article calls for an interim reform: to “stop arresting individuals
experiencing homelessness.”4 Public defenders will likely resonate with this counterpoint between present advocacy
and unfinished reform.
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B. Large-scale reform vs. implementation failures
Multiple large-scale reforms have been enacted but not fully implemented
First, barriers to justice prevent people from meaningfully accessing their rights. One article notes that, due to
practical barriers, “youth are not able to meaningfully access” their “right to counsel prior to custodial interrogation.”5
Another article provides an example from the restoration-of-rights context. When it comes to restoring rights, “petition
-based procedures . . . dramatically reduce access”; the article contrasts Arizona’s approach with states that have
adopted automatic expungement. 6 As these articles indicate, defendants often practically bear the burden to access
justice.

Second, reforms are often riddled with caveats, leaving loopholes that practically undermine rights. Consider the
criminalization of homelessness. Recently, the Ninth Circuit broadly condemned the criminalization of experiences
associated with homelessness: the court “ruled that the Constitution prohibits criminal penalties for sitting, sleeping,
or lying outside if no space in a city shelter is available.”7 However, this overarching holding is undercut by a caveat:
“if no space in a city shelter is available.” Given this caveat, Phoenix and some other cities have used the technical
availability of shelter beds as a justification to continue arresting people for urban camping and related offenses. 8
In light of these implementation failures, public defenders have a vital role to play. We must ensure that new
reforms make their way from the statute and rule books to our clients’ minute entries.
C. Large-scale reform vs. structural disconnects
Even when reforms occur at the higher levels of the legal system, the fragmented architecture of criminal law
prevents these reforms from fully reaching the ground level.
As one article summarizes, criminal law consists less of legal landmarks and more of daily discretion: “[t]he task
of crafting a more precise definition of safety or protection is left to discretionary decision -makers [‘such as police,
prosecutors, and judges’], who in an effort to lend meaning to the written law layer it with acts of application and
interpretation.”9 Unlike infrequent and broad legislation, these discretionary decisions are ubiquitous and play an
outsized role in what law looks like in practice. 10

This structural disconnect pervades the criminal justice system. For example, even after Arizona made “reforms
designed to reduce bias and reliance on cash bail in pretrial decision-making,” when one looks at the data, “it is
difficult to escape the reality that as judges make daily decisions about who to detain pretrial and who to release,
they apparently are exercising their discretion in ways that undo reforms.”11 At the other end of the criminal justice
system, sentencing is also shaped by discretion, even in states like Arizona which have determinate sentencing
procedures that are less discretionary. 12 As one article notes, persistent disparities in sentencing “impl[y] that
statutorily irrelevant factors such as race, gender, age,
employment status, and social class may be factually relevant
to prosecutors’ and judges’ assessments of the degree to
which offenders are dangerous, pose a threat to the safety of
the community, and are amendable to rehabilitation.”13 Thus,
the localized nature of criminal law means that large-scale
reforms face a gap between enactment and implementation.
As shown below, public defenders can help bridge this gap.
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D. Local-level reform and public defense
The headwinds facing large-scale legal reform suggest that local-level reform remains necessary. Zealous public
defense is a necessary ingredient in this local-level reform.
The local level of criminal law contains both promise and peril. On the one hand, local actors can use their
discretion to consider individual clients’ lives and to further reform. For example, one article calls for courts to apply
pretrial risk assessments less “mechanistically” (if at all).14 At the same time, the local level presents its own perils
when local actors exercise discretion in ways that harm clients. As observed above, some judicial decision-making
may hamper reforms to pretrial release procedures. 15 Thus, the local level may be both the easiest and the hardest
place to reform.
Zealous public defense can help local criminal law achieve its promise and avoid its peril. One article, addressing
pretrial confinement and bail reform, critiques how defense counsel is not provided at initial appearances. 16 Another
article, discussing custodial interrogations of youth, calls for defense counsel to be provided whenever youth are
custodially interrogated.17 Yet another article argues that defense counsel has a vital role to play to protect clients
against faulty forensic evidence. 18 This article examines how forensic evidence is at risk of bias. State crime labs lack
sufficient independence, and only the prosecution side receives the full results from these labs. 19 Thus, “cognitive
bias and tunnel vision can influence disclosure decisions.”20 To counter this bias, the article calls for defense counsel
to have full access to lab results. 21 These wide-ranging examples show how zealous public defense plays a key part
in almost any criminal justice reform, including those at the local level.

II. The RACJ articles suggest three ways that public defense can further reform.
Given the vital role that public defense plays in local-level criminal justice reform, what should public defense look
like? The RACJ articles suggest three overarching attributes: public defenders should be holistic, hopeful, and
humble.
A. Holistic: Making the “totality of the circumstances” intersectional.
Criminal law frequently uses the phrase “the totality of the circumstances.” This open-ended phrase occurs in
caselaw regarding probable cause, reasonable suspicion, custodial interrogation, and other issues. 22
However, the RACJ articles show how criminal law often fails to truly consider the totality of the circumstances.
To remedy this failure, public defenders must show courts the holistic picture of clients’ lives and communities. This
is not a new insight per se,23 but the RACJ articles shed new light on this theme.
To begin with, the articles show the importance of being attuned to clients’ intersectional24 identities: how clients’
race, age, socioeconomic status, sexual orientation, gender identity, and other dimensions of their identity shape
their experiences with the criminal justice system. Racial disparities are glaring: an article on sentencing notes the
often-stark disparities in incarceration rates between White, Black, Latinx, and Native American people. 25 Age also is
relevant: an article on sex-offender laws highlights how residency restrictions particularly impact “young adult
offenders, who often cannot live with family members and have particular trouble obtaining affordable housing.”26
Admittedly, the intersectional analysis in the RACJ articles is limited (sometimes due to limited data, a problem which
the articles frequently lament 27), but the articles still provide helpful examples of how to take an intersectional
approach to criminal law.

The law often fails to acknowledge clients’ intersectional identities. 28 Insensitivity to intersectionality leads to bias,
not neutrality.29 For example, Arizona’s use of pretrial risk assessments may compound inequities due to the
phenomenon of “bias in, bias out”: mechanistically assessing risk based on biased factors such as criminal history
compounds existing disparities. 30 Implicit biases, indeed, can prevent police and judges from fully appreciating the
intersectional experiences of clients. 31
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How can public defenders advocate for clients’ intersectional identities? One article provides an example: it
discusses how to holistically advocate for youth of color who face custodial interrogations. 32
This article on custodial interrogations considers how both adolescence and race can impact the constitutionality
of Miranda waivers.33 Regarding adolescence, ongoing brain development can impact whether a Miranda waiver is
truly knowing, intelligent, and voluntary. 34 Regarding race, many factors are important. Stark racial disparities in
policing and other facets of criminal law can impact the voluntariness of Miranda waivers for youth of color. 35 For
these youth, “anxiety, fear, and self-regulatory efforts are mentally taxing, reducing cognitive capacity and the ability
to think clearly.”36 For many Latinx youth, this adversity is aggravated by the threats of “[d]eportation and immigration
enforcement.”37 Compared to adults, youth may be less “able to distinguish between federal immigration law
enforcement and local police or sheriffs,” making interactions with law enforcement even more coercive. 38 Moreover,
police officers’ implicit biases can shape how they administer Miranda warnings, and judges’ implicit biases can
shape how they interpret Miranda waivers. 39

These intersectional factors—and more—are overlooked by the current totality-of-the-circumstances framework:
“[w]ithout a more rigorous analysis of the child’s waiver, the totality of the circumstances is inadequate to protect
youth’s rights and ensure confessions are not coerced.”40 The totality-of-the-circumstances test may risk simply
listing facts and not evaluating clients’ life narratives; however, “[t]he age and race of the child impact every other
factor considered in the totality of the circumstances test.”41 To adequately consider these interconnections, law must
not merely enumerate more factors but rather become truly holistic.
How can public defenders help make totality-of-the-circumstances decisions more holistic? The article calls for
intersectional training: “[d]efenders must be trained to identify invalid Miranda waivers and violations of the [reforms
that the article calls for], draft suppression motions, and include race and adolescence in their arguments.”42
Intersectional advocacy must be fully holistic, aiming to not only win suppression motions but also advocate for
clients’ wellbeing. The article critiques how the law focuses on after-the-fact remedies like suppression instead of
earlier protections that would lessen the harms that youth suffer during custodial interrogation. 43 The article considers
“custodial interrogation as trauma,” recognizing the “mental health impacts on youth.”44 Intersectionally-attuned
defense attorneys can help mitigate this trauma: “[a]ccess to specialized juvenile defense attorneys, who effectively
communicate with the child prior to interrogation, can increase feelings of fairness, thereby ensuring youth fully
understand their rights and feel empowered in their choice to assert or waive those rights, which may lead to a
reduction in the negative mental health impacts of interrogation.”45

This is only one example of what intersectional public defense can look like. The very nature of intersectionality
means that there will be endlessly diverse intersections with every client and every case.
B. Hopeful: Creatively tracing progress in caselaw.
Even though caselaw often does not acknowledge clients’ intersectional identities, public defenders must read
caselaw hopefully. We must ask: how can silver linings in caselaw propel progress? Many people have espoused
such an approach,46 and the RACJ articles exemplify this hopeful perspective.
Even when the holdings of cases seem adverse, the articles parse the reasoning in those cases, showing how
reasoning in cases can logically lead to progress. In the above-discussed article on the criminalization of
homelessness, the author applies this hopeful approach to the United States Supreme Court case Atwater v. Lago
Vista.47 On the one hand, “a narrow majority of the Court found that the choice to arrest Atwater [for actions
associated with homelessness] was a permissible option.”48 On the other hand, the article highlights how the case
was not all bad news. First, the Court “acknowledged that ‘the physical incidents of arrest were merely gratuitous
humiliations imposed by a police officer who was (at best) exercising extremely poor judgment’”; second, the Court
“admitted that Atwater had a stronger interest in living ‘free of pointless indignity and confinement’ than the city had
an interest in arresting her.”49 The article uses this helpful language to lay a foundation for new reforms. 50
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The aforementioned article on custodial interrogations of youth takes a similarly hopeful approach. This article
finds hope amid frustration in the Arizona State Supreme Court case In re Andre M. 51 The court’s ultimate conclusion
seems adverse to reform: the court declined to adopt “a ‘per se rule’ excluding all statements [by youth] where
parents were not present.”52 However, the article highlights promising language: the court “held that there is a ‘strong
inference’ that the State excluded a parent from interrogation to ‘maintain a coercive atmosphere or to discourage the
[child] from fully understanding and exercising his constitutional rights’ if the State fails to establish ‘good cause’ for
excluding them.”53 The article maximizes the potential of this reasoning, framing it in broad terms: this reasoning
shows how “[t]he Arizona Supreme Court has gone farther than the U.S. Supreme Court in emphasizing the
detrimental impact of excluding parents from interrogations.”54 Here again, a case that does not bring present reform
can still sow seeds for future transformation.
To find helpful language in caselaw that seems adverse,
one must read closely: one must scrutinize the footnotes—
and even the dissents. RACJ does not discard dissents as
merely opinions that failed to persuade a majority of the
court. Rather, RACJ values dissents as visionary models
for reform. The aforementioned article on the criminalization
of homelessness spotlights the dissent in Atwater. 55 The
Atwater dissent argued “that, given the alternative of writing
a citation, the intrusiveness of a custodial arrest must
require some additional governmental interest to be
permissible.”56 This dissent inspires the main reform
proposed by that article: police departments should adopt
policies of citations in lieu of arrests for offenses associated
with the experience of homelessness. 57
In sum, the articles show how to approach caselaw hopefully, making the most of helpful language in courts’
decisions. Admittedly, caselaw contains many adverse precedents, so we cannot rely solely on caselaw -based
arguments. Indeed, the articles also celebrate other avenues for change, such as community organizing. 58 At the
same time, even when caselaw seems adverse, cases should be optimistically scrutinized for language which can
instigate reform.
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C. Humble: Amplifying clients’ voices.
Ultimately, the RACJ articles show how public defenders must be humble, amplifying clients’ voices. The articles
challenge us to consider how our clients and their communities are the ultimate agents of change.
One article highlights how the community members most impacted by criminal law have a unique role to play in
reform, because these community members are at once insiders and outsiders in the criminal justice system. On the
one hand, they are insiders: “liv[ing] everyday under the grace or tyranny of formally constructed, interpreted, and
applied law.”59 On the other hand, “they are cast as the outsiders and the law and its power structure as the
insider.”60 This tension between insider-ness and outsider-ness galvanizes reform: “[t]heir resistance is a product of
the discordance—the utter foreignness—of this law in their lives.”61 Due to this dissonance, the article calls for
“creating meaningful spaces for dissent.”62
What might this dissent look like in public defense? We seek to collaboratively advocate with clients who are
insiders (being at least defendants and often inmates or probationers) in the system yet treated as outsiders (often
disenfranchised by collateral consequences and other inequities). Even when unsuccessful, our motions, deviation
requests, and other advocacy can provide dissents that affirm our clients’ dignity.
This is not the only dissent that is needed; the large-scale reforms outlined in the articles remain urgent.
Nonetheless, zealous public defense helps open space for “dissent.” As we tell clients’ stories holistically and
interpret the law hopefully, we can normalize more diverse and creative legal and policy arguments. This, in turn, can
help create a more welcoming environment for community members to tell their own stories.
Conclusion: Defense, Dissent, and Dawn
Dissent is an imperfect metaphor for defense, because—in court opinions, at least—dissents represent the losing
side. One imagines Ruth Bader Ginsburg, for example, declaring dissents from the bench, proposing alternative
rulings that have yet to be realized. 63 How does this picture fit with zealous defense? Public defenders must seek to
win (within the bounds of law and ethics). 64 Thus, dissent can only be a partial metaphor for defense.
At the same time, the metaphor of “dissent” helps illuminate the three qualities of reform-minded public defense
outlined above: holistic, hopeful, and humble.
Dissents are holistic: dissents tell “the other side of the story.” As one of my law professors noted,65 Supreme
Court justices arguing for defendants’ rights often give great weight to defendants’ holistic contexts; in contrast,
justices providing fewer rights for defendants focus more exclusively on legal arguments. An example of this is Jones
v. Mississippi, a juvenile life without parole case. 66 In Jones, Justice Sotomayor’s dissent painted a painstaking,
humanizing portrait of the defendant, in contrast to Justice Kavanaugh’s rather summary recitation of the facts of the
crime.67 Whether it is a dissenting justice or a public defender, telling people’s stories is powerful, because “the
opposite of criminalization is humanization.”68
Dissents are hopeful: dissents often propose alternative, more just law; dissenters dissent because they hope
that the current majority opinion is not the final word on the matter. (One could unjustly dissent from a just majority
opinion, but I here focus on dissents that champion civil rights.)
Dissents are humble: as the currently “losing side,” dissents affirm allyship with those excluded from existing
power structures. As noted earlier, dissent can amplify the voices of community members who are at once insiders
and outsiders in the criminal justice system. Joining in these “dissents,” public defenders embrace a parallel tension:
public defenders simultaneously are insiders serving as officers of the court and outsiders advocating for those
prosecuted by the law.
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Further, the metaphor of dissent links public defense to the overarching work of criminal justice reform.
Dissent is an interim yet idealistic measure: people write dissents with the hope that their dissents will someday
become the law. Similarly, public defense is simultaneously interim and idealistic: defense is a pre-dawn measure,
playing a vital part in reform while awaiting the daybreak of full transformation.
In this interim hour of injustice mixed with reform, the dissent of public defense plays a dual role: we both slow
and accelerate the criminal justice system. (This topic has been widely discussed, and others have expressed this or
similar themes in various ways.) Our dissent can slow injustice, as our objections and counterarguments can help
ensure that criminal law does not pursue streamlined case processing at the expense of clients’ rights and dignity. At
the same time, our dissent can accelerate reform, calling attention to legal protections that need to be more fully
implemented.
The RACJ articles thus provide timely reading for public defenders in this pre-dawn hour of fledgling reform.
The articles are both practical and impatient: they show how public defenders are vital to addressing present
injustices, realizing ongoing reforms, and catalyzing ultimate transformation.
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Considerations for Cultivating Trauma-Informed Client Relationships 1
By Kacie Fountain, Defender Law Clerk
I.Introduction
Trauma is a part of the daily experience of public defense teams. Research shows that many, if not most, of our
clients have experienced traumatic events in their lifetime. 2 We also know that criminal legal involvement is itself an
on-going traumatic experience. But traumatic experiences are not the sole purview of our clients. Public defense
team members, just like our clients, each carry our own personal trauma histories. We also carry compounded
exposure to traumatic systems and others’ traumatic experiences through our work – known as secondary or
vicarious trauma.
Thus, when we build relationships
with clients, we are meeting them at
the complex intersection of their
traumatic experiences and ours. If
unrecognized, this confluence can
impede our ability to best represent
our clients. However, when we
understand that we are building a
relationship with our client within a
large, complex intersection of
experiences, including our own, we
can begin to view the creation of a
trauma-informed relationship as both a
form of harm mitigation within a
dehumanizing system and as an essential component of effective advocacy and professional longevity. To create a
trauma-informed relationship, however, requires an understanding of trauma and its impacts on individuals and
communities, the development of a personal paradigm through which to view the confluence of the complicated
dynamics of trauma in public defense, and actionable skills for the inevitable challenging moments sprinkled
throughout client representation. This article walks through brief explanations of each of these considerations.
Because this work is so deeply personal to each of us, feel free to take what works for you, leave what doesn’t, skim
through things you already know, and slow down in places that may provide new ideas to reflect on.
II. The Briefest Overview of Trauma3
Trauma is defined by the American Psychological Association as
. . . any disturbing experience that results in significant fear, helplessness, dissociation, confusion, or
other disruptive feelings intense enough to have a long-lasting negative effect on a person’s attitudes,
behavior, and other aspects of functioning. Traumatic events include those caused by human behavior
(e.g., rape, war, industrial accidents) as well as by nature (e.g., earthquakes) and often challenge an
individual’s view of the world as a just, safe, and predictable place.
Trauma symptoms vary widely from person to person, but may include strong feelings about the trauma, numbness,
emotional dysregulation, irritability, emotional detachment, sleep disturbances, health effects like somatization and
elevated cortisol levels, intrusive memories, preoccupation with the event(s), engagement in high-risk behaviors,
hopelessness, eroded sense of safety, and dissociation (sometimes evidenced by glazed eyes, silence, incongruent
responses to the situation, or flat affect). Trauma also creates neurobiological impacts on the brain and body – “[a]s a
clear example, early ACEs such as abuse, neglect, and other traumas affect brain development” which may include
“changes in limbic system functioning [ . . ] [h]ypothalmic-pituitary-adrenal axis activity changes with variable
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variable cortisol levels [ . . . ] [and] [n]eurotransmitter-related dysregulation of arousal and endogenous opioid
systems.”7 Symptoms of trauma may be prolonged or brief depending on the temporal proximity to the traumatic
event and the individual person (including factors like age, individual attributes, and support system). 8 Importantly,
however, not every person who has a traumatic experience exhibits symptoms of trauma. Furthermore, people who
have experienced multiple traumas are more likely to experience more symptoms for longer periods. 9
We often think of traumatic experiences as a one-time awful event; however, trauma takes many forms. Although
this is a vast oversimplification of an entire field of work, we can describe traumatic experiences as multifaceted,
widely varied events and experiences within five larger non-exhaustive categories – past individual trauma, on-going
trauma, secondary trauma, institutional trauma, and intergenerational or historical trauma. These experiences may
overlap or occur at the same time.
1. Past traumatic events are what we think of most often – experiences of sexual violence, domestic or intimate
partner violence, natural disasters, and traumatic accidents. Past traumatic experiences may also include
Adverse Childhood Experiences (ACEs) and developmental traumas.11
2. On-going trauma is the contemporaneous occurrence of a traumatic event that is not limited to one confined
period. While an arrest may be a past traumatic event confined to a specific period, subsequent incarceration
is an on-going trauma.
3. Secondary trauma describes “trauma-related stress reactions and symptoms resulting from exposure to
another individual’s traumatic experiences, rather than from exposure directly to a traumatic event.”12
4. Institutional trauma results from past interactions with institutional systems that can degrade individual dignity
or result in emotional or physical harm. Examples of institutional trauma may include placement in foster care
as a child, repeated or prolonged stays in mental health facilities with harmful practices, criminal legal
involvement, navigating the complexity of “helping” institutions (that may not always be so helpful) such as
non-profits or shelters with punitive or restrictive requirements to receive services, or the process of
attempting to access or navigate social safety net benefits like disability, TANF, or SNAP. As with any form of
trauma, whether an individual characterizes their experience within a particular institution as traumatic
depends on the context of the experience and on that individual.
5. Intergenerational or collective historical trauma results from violence and harm enacted on historically
marginalized communities and groups. Importantly, although intergenerational or historical traumas started in
the past, they are on-going and continue to affect communities well past the initial traumatic event(s). As just
one example of many, the use of prison labor within a criminal legal system that disproportionately harms and
incarcerates Black Americans is an on-going and persistent intergenerational trauma rooted in the historical
trauma of slavery.
As mentioned above, multiple experiences of trauma can have a “more pronounced” effect on individuals.
Additionally, individuals who have experienced trauma are at risk for re-traumatization. Re-traumatization occurs
when individuals “experience something that makes them feel as though they are undergoing another trauma.”14 For
example, an adult with prior traumatic experience in a juvenile facility may experience re-traumatization if he or she is
arrested and incarcerated as an adult. Some of the risk factors for re-traumatization essentially describe the
experience of arrest and incarceration itself: “seclusion or ‘time-out’ practices that isolate individuals, mislabeling
client symptoms as personality or other mental disorders rather than traumatic stress reactions, interactions that
command authority, treatment assignments that could humiliate clients . . . confronting clients as resistant [ . . . ]
having limited privacy or personal space, being interviewed in a room that feels too isolating or confining, undergoing
physical examination by a medical professional of the same sex as the client’s previous perpetrator of abuse . . .
[and] being directed not to talk about distressing experiences . . . ”15
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III. A Proposed Paradigm for Trauma-Informed Criminal Defense
Each defense team member’s style for working with clients who have experienced trauma is deeply personal.
Likewise, each defense team member’s methods for working through their own traumatic exposure is deeply
personal. This article merely offers one paradigm through which to reflect on our own path to trauma-informed
criminal defense. It proposes that trauma-informed public defense involves three perspectives to hold in tension – 1)
how the client’s traumatic experiences may present in the context of the defense-team client relationship; 2) how the
defense team member’s experiences of personal and vicarious trauma affect the defense team-client relationship;
and 3) the cultivation of practical skills that can be implemented to mitigate these effects. Individual consideration and
contemplation is key because “reflection is a powerful antidote to the helplessness we may feel as a result of trauma
exposure.”16
a. The Effect of Clients’ Traumatic Experiences on the Defense Team-Client Relationship

Many public defense clients have experienced repeated and chronic trauma, which results in either long- or shortterm traumatic symptoms. The following are non-exhaustive examples of potential symptoms of trauma, their
manifestation in public defense settings, and potential effects on the client or on the defense-team client relationship.
Many of the following examples are likely ones that you have seen yourself or learned about in previous trainings,
however they’re a useful refresher before moving on to part II.b.

for THE DEFENSE
Trauma Symptoms
or Manifestations

Retraumatization, institutional trauma, reliving traumatic
events (flashbacks, etc.)17

Perception of a foreshortened future18
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Examples of How the Trauma Symptom May Present in a Public Defense
Setting
Feeling of being “back” in a harmful place
– jail reminding a client of a traumatic juvenile detention center or of an immigration detention center. Flashbacks to previous traumatic experience.

Fearfulness that the institutions (including
the PDs office) will only increasingly create harm for the client or act negligently
toward the client, rather than help the client.

Inability to see past the here and now because the client can’t picture a future for
him or herself.

Difficulty regulating emotions
– anger, anxiety, sadness,
shame – engagement in
high-risk or self-harming behaviors19

Inability to control reactions or emotions
when talking about difficult topics like
their arrest or the alleged charge.

Disruptions to stability20

Avoidance of difficult topics.

Dissociation or numbing

21

Adverse effect on ability to
form relationships22

Difficulty building trust23

Potential Behaviors a Client May
Engage in to Survive the Trauma
Mistrust of defense team.

Before trust is developed with defense team, client might attempt to
ensure that his or her concerns or
needs are met by proactively filing
professional complaints, withholding
information, or providing only information that feels safe to share.
Difficulty wrapping one’s head
around an extremely long prison
plea or, alternatively, unwillingness
to negotiate for a better plea.

Taking an inadvisable plea or going
to trial without fully understanding
the consequences, even after the
attorney has explained them.

“Refusing” transport.

Inability to engage with or “hear” the information being shared by defense team.

During mitigation interviews (either with
mitigation specialists or attorneys, such
as in EDC), withdrawing or significantly
altering his or her demeanor after discussing a difficult topic.
Repeatedly asking the same questions.

Decreased memory24
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Not able to recall what happened in their
case or what the progress of their case
will look like.

Reiterating the same frustrations
and speaking from an elevated
emotional state.

Not communicating with defense
team.

Not seeming fully present while talking about their case.

Discomfort about or refusal to shar
(ing/e) information about themselves.
Not recalling conversations with defense team.

Needing information to be repeated
or written down.
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When those of us who are not mental health professionals initially view these behaviors, it may be tempting to
jump to pathologizing and labeling these behaviors as indicia of schizophrenia, ADHD, or an intellectual or
developmental disability. Our tendency to want to “know” or label is a normal human reaction. While those initial
inferences may bear out to be true with more information and an expert evaluation, if we react to those inferences as
though they are truth early in our relationship with the client, we run the risk of retraumatizing our clients and
damaging our relationships with them. Holding off on our assumptions while waiting for a formal diagnosis and
instead using the trauma-informed relationship skills discussed in part II can mitigate those risks.
b. The Effects of Defense Team Members’ Traumatic Experiences on the Defense Team-Client
Relationship
Defense team members also experience individual traumas, come from marginalized communities affected by
intergenerational and historical trauma, have exposure to harmful institutions, and experience on -going trauma, such
as the incarceration of a loved one or caring for a sick family member. Additionally, we experience secondary or
vicarious trauma due to our role within the criminal legal system. We view high-volume injustice daily. We see the
criminalization of poverty, the dehumanization of people who live in our communities, and feel the effects of decisions
that are at odds with the needs and struggles of our clients and communities. We view traumatic photos and videos
at an extraordinarily high rate. We are witness to unfathomable institutional and generational pain. We share stories
with each other that we can’t discuss with anyone else – difficult client backgrounds, violent crime scene photos, and
our own struggles with coping. All of this has a profound effect on our physical, emotional, and mental well-being.
Importantly, because we don’t identify the traumatic experiences as our “own,” we may struggle to identify that we
are experiencing secondary trauma and instead adopt views of our difficulties as being inherent personality traits or
“just who we are,” when they are secondary trauma symptoms that can be resolved with appropriate healing. We
aren’t brusque because we’re overwhelmed by workload, cynical because that’s “who we are,” or avoidant because
we’re a “procrastinator” -- each of these symptoms may be signs of secondary traumatization.
To have longevity in this field and to provide effective advocacy requires that we have the resources to care for
ourselves and manage our secondary trauma. To care for ourselves, we must understand how our symptoms of
secondary trauma show up in our work, bodies, and personal lives and then find ways to heal that work for us, ideally
with the support of the systems we work within. The chart below explains common secondary trauma symptoms and
manifestations and provides examples of their potential impacts on our work.
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Potential Impacts on Our Work
Avoidance and inability to listen can show up in our client relationships
through avoiding emails, phone calls, or visits.

Avoidance25 or inability to listen26

Guilt28

Black and white thinking30

It also, however, can show up in our personal lives – avoiding friends and
family or avoiding activities we typically enjoy. 27 Being out of touch with our
personal lives can affect our ability to rest and restore before coming back
to our work.
We may feel guilty that our lives are disparate from our clients – at the end
of the day, we can leave the jail, but our clients can’t. We may find it difficult
to enjoy ourselves, go on vacation, or spend time with our families because
we feel acute pain that our clients cannot do the same. Guilt, however, “can
undermine the possibility for authentic connection between people.”29
Black and white thinking can create an inability or unwillingness to manage
or think about complexity – Binary thinking and systems “are almost never
effective in the causes, predicaments, and relationships of everyday life.
Most situations cry out for people to honor and understand the complexities
of the situation.”31
Struggling or unable to think through the complicated gray areas inherent in
indigent representation.
Inability to think creatively about client’s case or our relationship with the
client.

Pessimism, cynicism, irritability,
being prone to anger32

Shutting down or numbing33

Feeling like nothing you do can help the client or a bad outcome is inevitable.
Expressing unproductive anger that could make a client feel retraumatized.
Distancing oneself from a client. 34
Withdrawing empathy and support from a client. 35
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Potential Impacts on Our Work
When we are overwhelmed, we may resort to “service rationing,” despite
grave personal discomfort. Service rationing “refers to the process that
workers go through to bridge the everyday divide between the ideal of how
they would work if they were free to function to the best of their ability and
the reality of how they can work, given the numerous obstacles in their
way.”37 One author notes that service rationing can result in attorneys acting
more sympathetically to “compliant client[s]” than more difficult or challenging clients.38

Feeling overwhelmed36

Believing that one is not doing enough and that the work will never end.
E.g., “It’s not a feeling, it’s true. If I don’t do it, it’s not going to get done, and
if it doesn’t get done, people die. I can never do enough.” Attorney for inmates sentenced to capital punishment. 39
If we have the sense that we can never do enough and that what we do is
itself insufficient, we can begin to develop an inability to distinguish between
actual urgency and manufactured urgency. Everything takes on a tone of
panic and emergent pacing, from a non-urgent, casual question from a colleague to a midnight motion during trial. We may even find ourselves rushing home to “relax” because our time to ourselves feels limited and thus
“relaxing” is also emergent.

Intrusive disturbing imagery or
flashbacks to material you’ve
viewed for a case40

Avoiding viewing pertinent material in a similar case or detaching or dissociating while viewing disturbing imagery.

Avoiding a case that’s particularly difficult.

“. . .hold[ing] [oneself] personally responsible for a troubled situation
even when no one could reasonably be expected to master it.”42
Helplessness or hopelessness41
“perceiv[ing] that the traumatic event itself will be long-lived – they
see no possibility of relief. This applies particularly to workers who view
their work as their career and not a time-limited job.”43
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If the list above felt familiar, you’re certainly not alone. Processing and managing our own secondary trauma is an
on-going and deeply personal journey that can’t be adequately addressed in a short article. There is a myriad of
resources about working through and understanding secondary traumatization. We should all also consider working
with a professional for free through ComPsych. 44 Other forms of managing secondary trauma include workplace
psychoeducational trainings, 45 work-life balance and self-care like exercise, good nutrition, building a relationship
with a skilled therapist, and mindfulness, making meaning of traumatic experiences through developing and exploring
professional identity formation, and structural and institutional changes like structured debriefing protocols. The
reality is that everyone is different, but each of us likely needs a combination of most of the preceding coping skills
and structures. The key is to begin taking small steps to begin to consider what you need and how those needs can
be met.
c. Understanding the Confluence of Traumatic Experiences and Exploring Some Practical Skills
Now imagine what a difficult client interaction may look like when the client’s traumatic symptoms meet a defense
team member’s traumatic symptoms. Let’s use the example of a client who’s experienced significant institutional
trauma that resulted in a mistrust of “helping” systems and well-founded fears that their needs will be ignored or
exacerbated. To meet their need for safety, this client may rely on survival behaviors like trying to control the
representation by controlling the flow of information or misrepresenting facts that the client believes will offend or
upset defense team members (and thus, the client may fear, result in a less vigorous defense for the client). A
defense team member that has the capacity to be aware of what’s happening because his or her own traumatic
symptoms are managed may allow the client time to build trust and may return to challenging topics after developing
that trust. That’s not to say that the attorney might not feel frustration or disappointment that the relationship is
challenging to develop, but rather that the attorney recognizes that the client’s survival behaviors are the result of
trauma and neither inherent, immutable, nor sometimes even conscious. Conversely, a defense team member that ’s
experiencing vicarious or secondary trauma may view the client’s survival behaviors through a lens of cynicism,
labeling them as “manipulative,” or feeling angry and taking the behaviors personally, thus disrupting or creating
antagonism in the relationship.
Cultivating the awareness and skills to remain trauma-informed while working through difficult interactions is
challenging. The following is a small and non-exhaustive list of client and advocacy skills that may help work through
both client traumatic activation and our own traumatic activation.
1. Reframe your mindset and stay curious. Ask, “what need is my client trying to meet?” This won’t provide
you with a final or definitive answer since the answer is fundamentally an assumption. Instead, use your
answer as a starting point for developing curiosity about the difficult interaction and about your client,
which could involve asking the client questions about their concerns and experiences and providing
reassurance as appropriate.
2. Provide written explanations and develop routines where possible and appropriate. If a client struggles
with memory, they may need written information and structured visits. Would it be helpful to bring a color coded simplified flow chart to each visit to explain where they’re at in the judicial process? You can check
the grade-level of your Word documents and should aim for readability between grade 4 and grade 8.
3. Keep visits short.
4. Develop mindfulness of your own urgency and the pacing of your voice. If you’re a fast-talker, slow down.
Model calm speaking. Take pauses.
5. If you have a client whose survival behaviors are particularly difficult for you, find one colleague who can
provide you with debriefing after interactions with that client. Ask this colleague if they’d be willing to
periodically debrief with you. Set a limited time period and try to use the debrief as an opportunity to
acknowledge how you’re feeling and how you can maintain curiosity and openness despite the difficult
interactions.
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6. Being kind to yourself about your own limitations and abilities due to systemic inequalities beyond your
control.
7. Find safe ways to express your righteous anger at the systems.
8. Ask your client what’s on his or her mind. Your concerns and your client’s concerns may be vastly
different. Resolving your client’s concerns may allow them to focus on the next steps in their case more
fully.
9. Schedule blocks for tasks you avoid. Batch tasks that create anxiety or helplessness and do a self-care
activity before and after.
10. Provide choices to your client where possible. Trauma (especially criminal legal involvement) take away
choices. Providing even a small choice, like whether the client would like to tell their story or talk through
the police report first, can provide much-needed personal autonomy and power.
11. Take notes describing the client’s affect and behavior, rather than drawing conclusions. (“Client didn’t
make eye contact or respond when we discussed X.” vs. “Client dissociated.”) Be aware of difficult topics
and warn the client before discussing them. If you can return to visit the client before you need the
information, give them the option to decide whether to talk about a particular traumatic event now or the
next time you see each other.
12. Ask the client permission before using mitigation in a sentencing or in a deviation. Explain why you’d use
it, who would see it, and how it’s helpful. This builds trusts, allows choice and power to be placed in the
client’s hands, and creates some protection against re-traumatization.
13. If traumatic experiences were discussed during the meeting, check in with the client and return to more
comfortable topics before leaving them.
14. If you’re overwhelmed, frustrated, or angry, take a minute to regulate your own emotions. A minute of
breathing and silently acknowledging what you’re feeling can help.

IV. Next Steps
In order to work in the complicated intersection of our clients’ traumatic experiences and our own traumatic
experiences, we first must acknowledge that this is potentially an area of growth and learning for each of us. We
must understand how trauma affects and presents in our clients and in ourselves. Next, we must find ways to
manage our own personal trauma symptoms and traumatic exposure. Finally, we should work to develop traumainformed skills for interacting with clients that allow us to build relationships that mitigate harm and are founded in
effective advocacy.
_____________________________________
1

This article broadly discusses traumatic experiences and their effects, secondary traumatization as a result of public defense
work, and skills to create trauma-informed relationships with clients. Mindfully managing trauma exposure is an important skill for
longevity in public defense and other high-exposure work. Please take care while reading. Additionally, it is important to note
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included under that umbrella. Every member of our team is essential and deserves inclusion in discussions of these complicated
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Compassion Prison Project, How Common Are Adverse Childhood Experiences (ACEs)?, https://compassionprisonproject.org/
childhood-trauma-statistics/ (last accessed Sept. 30, 2022).
3
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Trauma, APA Dictionary of Psychology, American Psychological Association, https://dictionary.apa.org/trauma (last accessed
Sep. 15, 2022).
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The Mighty Pen
Mikel Steinfeld, Defender Attorney

Pictures, Graphs, Tables, and More
During a recent trip to Seattle, my sister-in-law wanted the whole family to get together and watch the new
Jurassic World movie. It was a sweet, fun idea. And I was dreading it.
See, I have great memories of the original Jurassic Park. When I was twelve years old, I saw it in the theater.
I handed over my ticket, bought some popcorn, and sat down in the worn red seats. The lights dimmed and the
movie started.
When the first dinosaur came on screen, I was stunned. It was all so vivid. As the movie went on, each
dinosaur was real to me. The special effects were incredible.
I still love watching Jurassic Park.
So why wasn’t I looking forward to my sister-in-law’s idea?
Because every sequel I’ve watched since then has been
terrible. The sequels had the same--often better--CGI. The second
movie even had a scene filmed in the city where I was living at the
time. But the stories were awful.
So what does Jurassic Park and CGI have to do with legal
writing?
Like the CGI in the original Jurassic Park, a visual feature can
help enhance a well-written motion, brief, or sentencing
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Pictures

Pictures can do a lot to communicate a point. Stephen Bright--who has won several cases at the U.S.
Supreme Court--proved this in his petition for writ of certiorari in Foster v. Chatman. After Bright discussed the
background of the case, the conviction, and direct appeal, he moved on to what he discovered in the prosecutor’s
jury selection notes:
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Bright continued to use pictures to explain what he found in the damning notes:
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The pictures proved the discrimination. As a result, they enhanced Bright’s story.

Had Bright done what many of us would tend to do, and described the pictures, it would have been weaker.
With the pictures inserted into the brief, there is no way to deny his ultimate conclusion that the prosecutor’s strikes
were motivated by race.
Bright’s brief also shows that pictures can be effective even if they’re not artistic or complex. Bright’s pictures
were of documents--highlighted forms, handwritten notes. But his decision to include them elevated his brief and sold
his point.
This isn’t a call to include pictures in every motion or brief. But pictures will enhance your argument more
often than you might think. Where pictures will help, include them.
Charts, Tables, and Lists
We can take the same principle and also apply it to how we present information. Readers consume
information better in charts, tables, and lists. And it makes our writing more digestible and engaging.
For example, Colorado Public Defenders Megan Ring and Inga Nelson made great use of a chart in People v.
Williams.2
The numerous differences between the two incidents show they are not strikingly similar. These differences
include:
404(b) Incident

Charged Incident

Packaging

Small plastic bag

Sheet of paper

Location

1923 Dallas Street, #8, Aurora, Colorado

1733 Paris Street, Apt. 2, Aurora, Colorado

Indicia of Drug Distribution

Pre-packaged bag of cocaine came from larger plastic bag containing multiple small bags of cocaine;
large amounts of cash; numerous empty small plastic
bags; a glass pipe; a pot with white residue that tested positive for cocaine; six people were observed
entering the apartment building within an hour and
each staying for a minute or less.

None

Sales Technique

When asked for a “forty” handed over a prepackaged bag containing a specific amount of cocaine in exchange for $40.

Allegedly gave CI a loose piece of rock cocaine
wrapped in a piece of paper. The only statement approaching a request was an ambiguous reference to
“smokes”; amount of money allegedly exchanged was
either $20 or $40.

Gross Weight Sold

3.7 grams

1.0 grams

Besides the fact the two incidents involved cocaine, the primary similarities established by the prosecution
were regarding the police CI procedures, not Mr. Williams’ alleged conduct.
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Using the chart, Ring and Nelson persuasively explained that nothing about the prior act was similar to the charged
offense. An explanation never would have made this point as succinctly or successfully.
Charts, Tables, and Lists
Pictures, lists, tables, and charts have the unique ability to draw the reader’s attention and enhance an
argument. A word of warning, though: just like great CGI won’t save a flawed script, pictures and charts won’t save a
poorly written motion. But when we devote the time needed to ensure we have a compelling claim, a visual can drive
the point home like nothing else.
_____________________________________
1

http://sblog.s3.amazonaws.com/wp-content/uploads/2015/04/2015.01.30-Foster-Cert-Petition.pdf.
2019 WL 11250120 (Colo.) (Appellate Brief), pg. 45.

2
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TRIAL RESULTS

Jury and Court Trial Results
July — October15, 2022
CLOSED

ATTORNEY
CO-COUNSEL
INVESTIGATOR
PARALEGAL
MITIGATION

JUDGE

CHARGE

NO. OF
COUNTS

RESULT

VEHICULAR (PD)
9/15/2022

9/15/2022

A. COUTURIER
A. CASTILLO
M. PACE
A. CASTILLO
E. COSS
B. WILLIAMSON
A. COUTURIER
M. PACE
E. COSS

GIAQUINTO

CR2019-108700-001
AGG DUI-LIC SUSP/REV FOR DUI, F4

2

JURY TRIAL - GUILTY
AS CHARGED

GIAQUINTO

CR2020-109879-001
AGG DUI-LIC SUSP/REV FOR DUI, F4
AGGRAVATED DUI-THIRD DUI, F4

2
2

JURY TRIAL GUILTY LESSER/
FEWER

1

COURT TRIAL - GUILTY
AS CHARGED

JUSTICE COURT (PD)
7/7/2022

B. GRIFFIN

HUBERMAN

JC2021-136579-001
ASSAULT-INTENT/RECKLESS/INJURE, M1

7/27/2022

E. QUESADA

GOODMAN

8/1/2022

D. BROWN

HUBERMAN

TR2020-146212-001
LIQUOR/DRUGS/VAPORS/COMBO, M1
DUI/DRUGS/METABOLITE, M1
FAIL TO STAY/ACCID/ATTEND VEH, M2
TR2021-145350-001
FAIL TO STAY/ACCID/ATTEND VEH, MM

7/27/2022

D. BROWN

TIBSHRAENY

JC2022-104912-001
SHOPLIFTING-REMOVAL OF GOODS, M1
FTA-WRITTEN PROMISE TO APPEAR, M2

1
1

7/27/2022

D. BROWN

MEDINAOCHOA

JC2020-130088-001
CRIM TRESP 3RD DEG/PROPERTY, M3
FTA-WRITTEN PROMISE TO APPEAR, M2

1
1

1
1
1
1

COURT TRIAL - GUILTY
LESSER/FEWER

COURT TRIAL - GUILTY
LESSER/FEWER
COURT TRIAL - GUILTY
AS CHARGED
COURT TRIAL - GUILTY
AS CHARGED

SPECIALTY GROUP (PD)
10/7/2022

D. JOHNSON
J. HERMES
B. MARTIN

RECKART

CR2020-002256-001
SEXUAL EXPLOITATION OF MINOR, F2
MOLESTATION OF CHILD, F2

10
2

JURY TRIAL GUILTY LESSER/
FEWER

5/13/2022

D. TREBESCH
D. ELLEXSON
J. MONTGOMERY
A. OLSON
T. VELTING

FOX

CR2020-136657-001
MURDER 2ND DEG-INTENTIONAL, F1
DANGEROUS DRUG-POSS/USE, F4

1
1

JURY TRIAL GUILTY LESSER/
FEWER

TRIAL GROUP A (PD)
7/29/2022

M. BEST
E. JOHNSON
B. VOLZ

MINDER

CR2020-122219-001
SEXUAL ABUSE, F5
ASSAULT-TOUCHED TO INJURE, M3

1
1

9/20/2022

R. GENDREAU
D. ELLEXSON
J. MONTGOMERY

BLAIR

CR2020-105699-001
THEFT-MEANS OF TRANSPORTATION, F3
UNLAW FLIGHT FROM LAW ENF VEH, F5

1
1

8/26/2022

A. SCHLICKSUP
B. NELSON
K. CHAMBERLAND

RECKART

CR2021-102616-001
MOLESTATION OF CHILD, F2
SEXUAL ABUSE, F3

7
1

JURY TRIAL - GUILTY
AS CHARGED

JURY TRIAL - GUILTY
AS CHARGED

JURY TRIAL - GUILTY
LESSER/FEWER
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TRIAL RESULTS

Jury and Court Trial Results
July — October, 15 2022
CLOSED

ATTORNEY
CO-COUNSEL
INVESTIGATOR
PARALEGAL
MITIGATION

JUDGE

CHARGE

NO. OF
COUNTS

RESULT

TRIAL GROUP B (PD)
9/22/2022

K. TERRY
J. CHAMPAGNE
C. EICHHORN-KROLL
B. PARKER
C. COLE

WEIN

CR2018-145110-001
MURDER 2ND DEG-INTENTIONAL, F1
TAMP W/PHY EVID-DESTROY/ALTER, F6

1
1

1

JURY TRIAL - NOT
GUILTY

TRIAL GROUP C (PD)
7/13/2022

M. TAMOU

COVIL

CR2020-116630-001
POSS WPN BY PROHIB PERSON, F4

9/30/2022

Z. EVANS
Z. PIERCE
K. TOMAIKO
C. PETERSON

LABIANCA

9/16/2022

M. STARK
H. BROWN
M. KUNKEL
L. TAYLOR
M. YOUNG
T. GILCHRIST
L. TAYLOR

KIEFER

CR2020-132401-001
MURDER 1ST DEG-PREMEDITATED, F1
KIDNAP-RANSOM/HOSTAGE, F2
THEFT BY EXTORT-INJ W/WEAPON, F2
PRESCRIPT DRUG-POSSESS/USE, M1
CR2020-144859-001
DSCHRG FIREARM IN CITY LIMIT, F6
POSS WPN BY PROHIB PERSON, F4

6/30/2022

1
1
1
1
1
1

JURY TRIAL - PLED
GUILTY AS CHARGED –
OTHER ALLEGATIONS/
CASES DISMISSED/NOT
FILED
JURY TRIAL - GUILTY
LESSER/FEWER

JURY TRIAL GUILTY LESSER/FEWER

GARBARINO

CR2021-113494-001
DANGEROUS DRUG-POSS/USE, F4

1

JURY TRIAL - GUILTY
AS CHARGED

JURY TRIAL - NOT
GUILTY

10/5/2022

Z. PIERCE
C. PETERSON

KIEFER

CR2020-143344-001
AGGRAVATED ASSAULT, F6

1

9/26/2022

N. SORDELLO
W. LAING
C. PETERSON
D. ONTAI

GENTRY

TR2021-139534-001
AGG ASLT-DEADLY WPN/DANG INST, F3
AGG ASLT-OFFICER, F5

1
1

MITCHELL

CR2022-030242-001
AGG DUI-LIC SUSP/REV FOR DUI, F4
AGG DUI BAC.08-PASSNGR UNDR 15, F6
AGG DUI BAC.15-PASSNGR UNDR 15, F6

32
2
2

JURY TRIAL - NOT
GUILTY

TRIAL GROUP A (LA)
8/3/2022

A. ZABOR

JURY TRIAL - PLED
GUILTY AS CHARGED –
OTHER ALLEGATIONS/
CASES DISMISSED/NOT
FILED

FELONY TRIAL (LA)
7/20/2022

J. CHAMPAGNE

WHITEHEAD

CR2021-111944-001
FORGERY-POSS FORGED INSTRUMENT, F4

1

JURY TRIAL GUILTY AS CHARGED
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NAPD, the National Association of Public Defenders, is a community of 22,000+ public
defenders, contract counsel, investigators, social workers, IT staff, paralegals,
administrative staff, experts, researchers, and other public defense professionals committed
to delivering relevant, high-quality resources to advocates who are working on behalf of
poor people in America’s courts, communities, and prisons.
Membership gives you FREE access to NAPD’s live webinars, online meetups, and
facilitated discussion about sustaining well-being in public defense. In addition to upcoming
webinars, you will also have access to more than 300 recorded webinars in their archive.
The indigent defense offices in Arizona purchased an organizational membership with
NAPD through APDA. Talk to your office administrator to find out how you can take
advantage of this membership.
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Insane: America’s Criminal
Treatment of Mental Illness, by
Alisa Roth
Book Review by Dominic Mendoza,
Defender Attorney
Four years after Roth indicted
America for its treatment of mental
illness in the criminal justice
system, many problems she
described remain or have
worsened.
In Insane: America’s Criminal
Treatment of Mental Illness, Alisa
Roth tells the flesh-and-blood story
of what happens when someone
with mental illness lands in the
criminal justice system. She argues
that the United States criminalizes
mental illness and medicalizes
criminal justice: from the country’s
inception we’ve struggled to relate
to mentally ill citizens and have
oscillated between merciless punishment and halfhearted treatment.
Thus, the colloquial definition of insanity—doing the same thing and
expecting a different result—is an apt diagnosis of our collective
response to the mentally ill. We wrangle the mentally ill into the criminal
justice system through our system of mass incarceration, make it
especially hard for them to get out, then lock them into an endless cycle
of illness and criminal consequences with little meaningful aid.
Though her book was published in 2018, it is perhaps more relevant
than ever in the aftermath of the COVID-19 pandemic, when those parts
of the criminal justice system that were relatively helpful and
fundamental, things like getting transported to court for hearings, were
shut down or hamstrung. The problems Roth describes as especially
harmful to the mentally ill were likely aggravated during the pandemic—
if the mentally ill already had inadequate access to basic care in the
community and in custody, then the pandemic surely made those issues
worse.i
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The same goes for other unique difficulties Roth identifies: it’s generally harder for the mentally ill to get out of the
system once they’re in it; there may be a fundamental incompatibility between security and healthcare in jails and
prisons; and those who get healthcare in custody get only the most basic and sparse treatment.
Roth tackles a behemoth: Why are the mentally ill so thoroughly and consistently mistreated within the criminal
justice system, and what, if anything, can be done to redress the wrongdoing? Her questions arise daily in criminal
defense practice: Why do police respond to mental health crises, especially when their training “teaches officers that
the relationship that they have with the community is confrontational and adversarial[?]”ii How should we evaluate
competency? Is it fair to restore someone simply so they can face criminal consequences? Are lawyers and police
officers even capable of deciding medical questions? Why are there not better alternatives for addressing mental
illness besides the criminal justice system? How should society balance treatment of the mentally ill with the safety of
the community? Not easy questions.

Insane demonstrates knowledge of the problem from both the birds-eye and ground-level. Roth enlivens her
material with academic studies, interviews, news reports, and personal accounts from on-the-ground forays into the
depths of the criminal justice system. Her interviews with families and mentally ill people who endured the system
detail individual journeys through a labyrinth that is treacherous for everyone, but practically impossible for the
mentally ill.
She exposes paradoxes throughout our system that defy explanation. Notably, suicide is the leading cause of
death in jails and prisons; yet inmates are punished for self-harm. Some of the book’s most startling indictments are
accounts of unconscionable confinement conditions, surreal self-harm done by the mentally ill to themselves while
they languish within the system, and police killing people with seemingly little effort towards de-escalation.

Ranging from confounding to disturbing, Roth gives vivid examples of the widespread flaws in our system. She
recounts many specific examples of the hundreds of yearly incidents where mentally ill people are fatally shot by
police. Other horrors abound. She describes the ever-present “scatological stories” that pervade the intersection
between the criminal justice system and the mentally ill and emphasizes that “playing with feces, [which] is rarely
seen in the outside world but is widely described among people with mental illness who are confined to jails and
prisons…indicates just how sick and how desperate many of these people are.”iii
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On a lighter but more absurd note, she describes Florida’s restoration-to-competency program, which she argues
is an unfortunate example of a flawed whole. Mentally ill defendants watch Law & Order and participate in mock
game shows where correct responses are greeted with congratulations and the patients are “now considered
competent to return to court and face [their] charges.”iv
Because the problems are massive, solutions are
critical. Unfortunately, Insane is unable to prescribe
clear and attainable remedies. The lingering absence
of viable solutions is a shortcoming of Insane but an
understandable one. Lawyers, judges, police officers,
corrections officers, doctors, nurses, families, and the
mentally ill are all working on the same problem yet
are equally flummoxed. The book offers examples of
solutions—diversion programs and specialized
training for officers—that in small-scale, isolated
cases have proven successful. But there is little
indication that similar methods can or will be
replicated nationally or made accessible for the bulk
of the mentally ill people herded into the system.
Whether this is because of apathy, ignorance, or
difficulty remains a mystery even after reading
Insane.
A question that is raised only briefly in Insane may be the key to solving this predicament. Are the mentally ill
landing in the criminal justice system because of their mental illness? Or is there something besides their symptoms
that caused their entry? Roth references studies showing that in many cases a mentally ill person’s symptoms do not
directly cause criminal conduct. v Instead, the conduct appears to be driven by the same factors that influence the
crimes of the non-mentally ill, especially substance abuse. So, the solution to the problems described in Insane might
be addressing the causes of crime that apply to everyone.
At bottom, Insane is about what the criminal justice system does to the mentally ill: it functionally abandons them.
But beneath that is the heart of the issue: Why don’t we —society—care about the mentally ill? There are no
bogeymen in Insane. Instead, the system that has so much trouble relating to the mentally ill is evidently the product
and reflection of a society that has the same issues.
Insane hints at why society seems disinclined to help the mentally ill. We’re afraid of
them. We don’t want to get hurt. Roth does not probe our motivations deeply, but they
underlie everything Insane critiques. Are we too afraid to meaningfully help?

There is truth in the need for security—personal and societal. Yet an inordinate zeal
for avoiding harm at all costs will preordain an untenable situation—nothing will change.
As Roth concludes: “we [ ] continue to expect the nearly impossible from those leastequipped to handle it.”vi Without sacrifice and willingness to bear with those who need
help and compassion, we will end up doing what we’ve always done. And that would be
insane.
(Photo: Alisa Roth , author of Insane: America’s
Criminal Treatment of Mental Illness, an
investigation into the crisis of mental illness in the
US criminal justice system.)
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_____________________________________
i

See Investigating the Nightmarish Health Care Crisis Inside Maricopa County’s Jails, Katya Schwenk, Phoenix New Times, June
2, 2022, available at (https://www.phoenixnewtimes.com/news/consultants-look-into-health-care-crisis-at-maricopa-county-jails13714928).
ii
Insane: America's Criminal Treatment of Mental Illness, Alisa Roth, Basic Books, April 3, 2018, at 236.
iii
Id. at 44.
iv
Id. at 186.
v
Id. at 225–26
vi
Id. at 278.
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The Mighty Pen
Mikel Steinfeld, Defender Attorney

Quoteworthy
People hate block quotes. I mean hate them. In his article The Wrong Stuff, Judge Alex Kozinski wrote that “if
the block quote really had something useful in it, the lawyer would have given me a pithy paraphrase.” Thus, when
he saw a block quote he figured “the lawyer had to go to the bathroom and forgot to turn off the merge/store function
on his computer.”
But lawyers gravitate toward block quotes. It’s a way for us to declare: “I’m not just making this up; the
Supreme Court said this.” Block quotes give us a way to feel like we’re supporting our claims.
With these tensions in mind, what should we do?
Here are three approaches to dealing with quotations: 1) Don’t quote, 2) Incorporate the quote, 3) Introduce
the quote.

Don’t quote.
The first option is to just avoid block quotations. Jason Steed, in his article Cleaning Up Quotations in Legal
Writing, recommends we summarize or paraphrase rather than quote. In most cases, this is our best bet—we don’t
need the quote, we’re just being lazy. Put in a little more effort and rephrase the holding (while still being accurate).
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Integrate the quote.

While paraphrasing is wonderful, sometimes we need exact language. If that’s the case, we should integrate
the quotation into the body of our motion. Paul Clement used this approach in Samson v. California:
Officer Rohleder asked petitioner if “he had a warrant at that time.” Petitioner replied that there had
been a parole warrant for his arrest, but that he “had already taken care of it” and had been “released
from custody.” Rohleder knew that when San Francisco police officers previously arrested petitioner
for a domestic violence incident, petitioner had stated that the police “weren’t going to take him back
to prison.” Rohleder learned by radioing his dispatcher that petitioner had finished serving a term for a
prior parole violation, and that he was not subject to a parole warrant. Rohleder decided to conduct a
parole search of petitioner because it was a condition of parole. Rohleder explained: “I believe that
being [a] parolee, that [petitioner] needs to make sure he’s still obeying the laws. It’s a privilege for him
to be out here.”

Even though there are multiple quotations, the reader has an
easy experience because Clement integrated the quotes into his
writing.
Integration is a great tool that can even work with longer quotes.
If we break up large quotes into units that are 49 words or less—or just
ignore the Bluebook 50-word suggestion—we can include larger
quotations in the body of our writing.

Introduce the quote.
But if we have a long quote—and we’re not quite brave enough to ignore the 50-word recommendation—
there’s still a great option: Introduce the quotation with a sentence that provides context. Andrew Frey, for example,
used a lead-in sentence to describe the content of a block quotation in in BMW v. Gore:
During his closing statement, Dr. Gore’s counsel requested compensatory damages of $4,000representing 10% of the approximately $40,000 purchase price of Dr. Gore’s car-and punitive
damages of $4 million. The closing statement made clear that the latter figure represented a penalty of
$4,000 per car for each of the approximately 1,000 cars that BMW had refinished at a cost of more
than $300 and sold as new anywhere in the United States over a ten-year period:
They’ve taken advantage of nine hundred other people on those cars that were worth more-the
damage was more than three hundred dollars. If what Mr. Cox said is true, they have profited
some four million dollars on those automobiles. Four million dollars in profits that they have
made that were wrongfully taken from people. That’s wrong, ladies and gentlemen. They ought
not be permitted to keep that. You ought to do something about it.

***
I urge each and every one of you and hope that each and every one of you has the courage to
do something about it. Because, ladies and gentlemen, I ask you to return a verdict of four
million dollars in this case to stop it.
The jury did precisely what Dr. Gore’s counsel requested, awarding Dr. Gore $4,000 in compensatory
damages and $4 million in punitive damages. BMW then filed a combined motion for judgment
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Frey set up the block quote by explaining that the excerpted argument sought punitive damages in an amount
that would have compensated every owner of every BMW with minimal damage. That’s a great summary of the block
quote.
Frey also followed the block quote with a sentence that carried the thought forward. This is a great addition to
the introduction approach. With lead-in and follow-up sentences, the reader can pass over the quotation and still
grasp everything we want to communicate.
The introduction sentence—especially when paired with a follow-up sentence—does two things. First, it
entices the reader, draws them in. This makes it more likely they’ll read the quotation. Second, even if it doesn’t draw
the reader in, it gives the reader a succinct (perhaps even pithy, in Kozinski’s words) summary of the quotation. The
reader could skip the quotation and still understand the content. Either way, we accomplish our goal.
Quote carefully.
Don’t just look at this as three strategies; consider this a tiered approach to quotations. If we can summarize
or paraphrase, we should. Only move to integration when needed. And only resort to a block quote if it is
indispensable.
With this approach, we can make sure our readers understand and absorb any quotations we include.
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TRIAL RESULTS

Jury and Court Trial Results
April — June 2022
CLOSED

ATTORNEY
CO-COUNSEL
INVESTIGATOR
PARALEGAL
MITIGATION

JUDGE

CHARGE

NO. OF
COUNTS

RESULT

CAPITAL(PD)
6/7/2022

N. FORNER
J. CHAMPAGNE
T. LEAZOTTE
B. MARTIN

MOSKOWITZ

CR2017-005669-001
FRAUDULENT SCHEMES/ARTIFICES, F2
BURGLARY 2ND DEGREE, F3
THEFT-CONTROL PROPERTY, F3

1
2
1

JURY TRIAL GUILTY LESSER/
FEWER

JUSTICE COURT (PD)
4/1/2022

G. BENSON
S. CALLAHAN

MEDINAOCHOA

JC2020-123082-001
DISORDERLY CONDUCT-FIGHTING, M1

1

JURY TRIAL GUILTY AS CHARGED

5/9/2022

J. TOM

GUZMAN

TR2021-142227-001
DUI-LIQUOR/DRUGS/VAPORS/COMBO, M1
DUI W/BAC OF .08 OR MORE, M1

1
1

JURY TRIAL GUILTY LESSER/
FEWER

4/12/2022

B. GRIFFIN

HUBERMAN

TR2022-104540-001
DUI-LIQUOR/DRUGS/VAPORS/COMBO, M1
DUI W/BAC OF .08 OR MORE, M1

1
1

JURY TRIAL GUILTY LESSER/
FEWER

5/23/2022

H. SCHAUPP

GUZMAN

TR2022-112472-001
DUI-LIQUOR/DRUGS/VAPORS/COMBO, M1
DUI W/BAC OF .08 OR MORE, M1
EXTREME DUI-BAC .15- .20, M1

1
1
1

4/12/2022

B. GRIFFIN

HUBERMAN

TR2021-139534-001
DUI-LIQUOR/DRUGS/VAPORS/COMBO, M1
DUI W/BAC OF .08 OR MORE, M1

1
1

JURY TRIAL GUILTY LESSER/
FEWER
JURY TRIAL GUILTY LESSER/
FEWER

TRIAL GROUP A (PD)
6/15/2022

D. TREBESCH
L. ANDERSON
J. MONTGOMERY
A. OLSON
R. MENENDEZ

WEIN

CR2019-005809-001
AGG ASLT-VICTIM BOUND/RESTR, F6
SEXUAL ASSAULT, F2
KIDNAP-DEATH/INJ/SEX/AID FEL, F2
DISORDERLY CONDUCT-FIGHTING, M1
AGG ASLT-DEADLY WPN/DANG INST, F3

3
3
3
1
2

5/13/2022

D. TREBESCH
D. ELLEXSON
J. MONTGOMERY
A. OLSON
T. VELTING

FOX

CR2020-136657-001
MURDER 2ND DEG-INTENTIONAL, F1
DANGEROUS DRUG-POSS/USE, F4

1
1

6/17/2022

J. HERMES
T. GILCHRIST
W. KUNZ

MOSKOWITZ

CR2020-130832-001
DRIVE BY SHOOTING, F2
STREET GANG-ASSIST, F3
POSS WPN BY PROHIB PERSON, F4

1
1
2

6/21/2022

M. STARK
W. MEETH
G. JARRELL
L. TAYLOR

MINDER

CR2021-116167-001
AGG ASLT-DEADLY WPN/DANG INST, F3
AGG ASLT-SERIOUS PHY INJURY, F3

1
1

G. PETERS

YOST

CR2021-143112-001
DANGEROUS DRUG-POSS/USE, F4
DRUG PARAPHERNALIA-POSSESS/USE, F6
NARCOTIC DRUG-POSSESS/USE, F4

1
1
1

JURY TRIAL GUILTY LESSER/
FEWER

JURY TRIAL GUILTY LESSER/
FEWER

TRIAL GROUP C (PD)

JURY TRIAL GUILTY LESSER/
FEWER
JURY TRIAL NOT GUILTY

EDC DT (LA)
4/1/2022

JURY TRIAL GUILTY LESSER/
FEWER
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NAPD, the National Association of Public Defenders, is a community of 22,000+ public
defenders, contract counsel, investigators, social workers, IT staff, paralegals,
administrative staff, experts, researchers, and other public defense professionals committed
to delivering relevant, high-quality resources to advocates who are working on behalf of
poor people in America’s courts, communities, and prisons.
Membership gives you FREE access to NAPD’s live webinars, online meetups, and
facilitated discussion about sustaining well-being in public defense. In addition to upcoming
webinars, you will also have access to more than 300 recorded webinars in their archive.
The indigent defense offices in Arizona purchased an organizational membership with
NAPD through APDA. Talk to your office administrator to find out how you can take
advantage of this membership.
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Limits on Criminal Restitution:
Victims’ Attorney Fees and State
v. Reed, 502 P.3d 979 (Ariz. 2022).
By Kevin Heade, Defender Attorney, and
Adam Caskie, Defender Law Clerk

Have you ever handled a case where a victim requested more restitution
than you thought the law permitted? It seems to happen all too often.
A recent Arizona Supreme Court case, State v. Reed, 502 P.3d 979
(Ariz. 2022), explored the limits to Arizona’s criminal restitution scheme
in the context of a victim’s request for attorney fees. Criminal defense
attorneys defending against a victim’s request for attorney fees or other
questionable restitution requests would benefit from a close look of
Justice Timmer’s opinion in Reed.
Arizona is known as a leader in the national trend to codify victims’
rights.i The constitutional protections afforded to victims under Article 2,
Section 2.1 of the Arizona Constitution creates specific, enforceable
rights for victims.ii The Legislature has passed a series of laws designed
to protect those rights.iii The Arizona Supreme Court has incorporated
those rights into the Arizona Rules of Criminal Procedure. iv
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Among these rights is the constitutional right to “prompt restitution from the person or persons convicted of the
criminal conduct that caused the victim's loss or injury.”v This guarantee includes a right to full restitution, which
cannot be bargained away or limited via statute. vi Courts are obligated to order full restitution. vii
But this does not mean that restitution is unlimited.
Restitution is limited to “losses which would not have been incurred but for the offense,” excepting “damages for pain
and suffering, punitive damages [and] consequential damages.”viii Importantly, more than but-for causation is
required.
“If the loss results from the concurrence of some causal event other than the defendant's
criminal conduct, the loss is indirect and consequential and cannot qualify for restitution
under Arizona's statutes.”ix
In Reed, the victim sought restitution for $17,909.50 that a private attorney had charged for services performed
during the course of the criminal proceedings. x The attorney had served as “a go-between [the victim], the
prosecutor, and [the] crime victim advocate; analyzed court filings, like disclosure statements and witness lists;
examined and commented on a proposed plea deal; met with the prosecutor to strategize and prepare for trial;
attended a two-day trial; and drafted a motion for restitution, which the State apparently filed.”xi
The restitution award for the private attorney fees was eventually litigated on appeal. xii Judge Thumma wrote an
opinion (joined by Judge Howe and Judge Morse) upholding the restitution award. xiii Judge Thumma incorrectly
reasoned that there was sufficient nexus to the crime (voyeurism) because the cost of the attorney fees, “followed
and flowed factually and temporally from Reed’s crime.”xiv

But Judge Thumma’s analysis failed to account for the role of the prosecutor and other agents of the state in criminal
proceedings. In doing so, Judge Thumma “conflate[d] consequential damages with ‘but-for’ causation, effectively
eliminating Wilkinson’s third step and the legislative limitation on economic losses recoverable as restitution.”xv
Arizona law requires prosecutors to notify victims of court proceedings, xvi confer with victims,xvii provide notice of
dismissed counts,xviii explain the scope of victims’ rights,xix and provide notice of post-conviction and appellate
proceedings. xx
If a prosecutor or any other agent of the state with a statutory obligation to victims fails to carry out such a duty,
victims can recover damages from a governmental entity responsible of the intentional, knowing or grossly negligent
violation of the victims’ rights.”xxi
It is also important to remember that although victims have a lot of rights, they do not have the right to prosecute the
case; this job is reserved for prosecutors. xxii
Therefore, in most instances, a victim’s decision to hire counsel to advise her on her rights, explain the nature of the
proceedings, and to recommend tactics to the prosecutor would not flow directly from the accused’s alleged acts.xxiii
Rather, the costs flow “from either the state's inability to prosecute the case independently and competently or the
[victim]'s mistrust that it would do so.”xxiv
Reed doesn’t set a bright line rule barring the recovery of a victim’s attorney fees as restitution. In instances where
the attorney is needed to remedy a harm directly caused by the criminal conduct, the fees may be recoverable as
restitution.xxv An example of this would be hiring a probate attorney to close out the victim’s estate in a homicide.xxvi In
such an instance, the economic loss can be attributed to remedying a harm which directly flowed from the criminal
conduct.
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But Reed appears to leave open another avenue for recovery where the victim retains counsel to assert a right that a
prosecutor refuses to enforce. xxvii However, this dicta is inconsistent with Wilkinson because the causal link to the
loss would be the prosecutor’s failure to act rather than the criminal conduct itself. xxviii
Other jurisdictions have more closely examined the interplay between the limits on criminal restitution and the
accused’s constitutional rights. In People v. Lyon, 49 Cal. App. 4th 1521, 1524 (1996), a California appellate court
noted that a restitution award for a victim’s attorney fees incurred during the course of a discovery dispute would
have a “chilling effect on the exercise of a constitutional right” to counsel since defense attorneys need access to
discovery in order to effectively advise their clients. “Knowledge by counsel that the client, if convicted, could be
charged with the costs incurred by the victim in opposing discovery might well adversely affect the manner, extent,
and degree of” counsel’s preparation.xxix Thus, restitution awards for a victim’s attorney fees would “conflict with a
defendant’s constitutional right to prepare and present a defense by placing an undue burden on counsel’s efforts
and obligation to provide effective assistance.”xxx
In State v. Johnson, 167 Idaho 454 (App. 2020), the Idaho Court of Appeals relied on the prohibition of private
prosecutors to conclude that “a defendant’s right to due process may be violated when a person who is a victim of
the crime or who has a personal, financial, or attorney-client relationship with the victim of the crime prosecutes the
criminal case.”xxxi The Johnson court ultimately held that victims do not have standing in Idaho to file restitution
motions or otherwise conduct restitution hearings. xxxii
Although victims have standing and the ability to conduct restitution
hearings in Arizona, it doesn’t appear that the statutes xxxiii
conferring these rights upon victims have been challenged on the
due process grounds addressed in Johnson.

Unlike Lyon and Johnson, Reed isn’t explicitly premised on the
constitutional rights of the accused.
If you are faced with a restitution claim for a victim’s attorney fees
due to the prosecutor’s failure or unwillingness to assert a victim’s
rights, challenge the request on the grounds that the prosecutor’s
inaction is the cause of the victim’s loss.xxxiv You can point to the
extension of governmental liability for such a failure under A.R.S. §
13-4337(B) to support your argument. In order to prove that the
prosecutor failed to act, you may need to call the prosecutor to the
stand to testify at the restitution hearing. xxxv Alternatively, you could
prove the causal link by convincing the prosecutor to tell the court
they failed or otherwise refused to assert the victim right at issue.
If the prosecutor tells the court that they would have asserted the
right if the victim had made such a request, then the victim’s
attorney fees are not recoverable. xxxvi
Lyon and Johnson could easily be cited to usher the defense under
the rights of the accused to due process and counsel. The limits on
criminal restitution aren’t constrained to a victim’s rights analysis.
The rights of the accused must also be considered and applied.
Where the rights conflict, the rights of the accused must prevail. xxxvii
Reed is a good starting point for anyone facing a questionable restitution request, particularly if it concerns attorney
fees. It may be enough to fend off most unreasonable requests. But it is also important to remember that tomorrow’s
law is shaped by today’s motion practice.
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Tactical Requests for Diversion
By Jason Ceola, Defender Attorney
The Maricopa County Attorney’s Office has an interesting policy structure regarding diversion. If diversion is
requested by defense counsel in a case where it was not already offered, the assigned DCA is expected to staff the
request with their bureau chief. If the bureau chief denies the request for diversion, that decision should be staffed
with the division chief for the final decision.
This structure can lend a tactical advantage for deviation requests by forcing an MCAO line attorney to review the
request with their superiors who may be more reasonable. But its use should be limited to situations where diversion
is in the scope of reality. And it can be particularly effective as a last resort if you are receiving the case as a
reassignment from a departed attorney at any level, or as an RCC-to-trial assignment and case notes indicate plea
negotiations had reached an impasse.
The maneuver can be made in at least two ways, depending on whether the case originated with you or was
reassigned.
When the case originates with you, and you have reason to believe the assigned DCA will not grant a lenient
deviation, then also include with your request for a reduced plea agreement the justified request for deviation. For
example: “My client is requesting the opportunity to participate in diversion, but if that is denied then a designated
misdemeanor with unsupervised probation.” Even if the diversion request isn’t granted, perhaps the bureau or
division chief will feel that your alternative request is worth granting under the circumstances.
The approach is similar when the case is reassigned to you from another attorney who was unsuccessful in getting
the client’s desired deviation granted. In this instance, if diversion seems appropriate then simply make that request
with justification for why diversion is appropriate. Those reasons might not be any different than the reasons for the
prior deviation request.
In both scenarios, I also point the DCA to the related policy, which is Diversion Policy 17.1. The policy is available at
https://www.maricopacountyattorney.org/303/Diversion-Programs as a PDF download. I tend to couch direction to
their policy in a passive manner such as: “As I understand MCAO’s policy, if the request for diversion is denied by
your bureau chief that denial must be staffed with and ultimately must come from the division chief. As a result, I
assume that responding to my deviation request might take longer than ordinary, so just know that I am not expecting
a quick turnaround.” By expressing it this way, I am ensuring the DCA knows the proper policy, informing them that I
know their proper policy, but am not doing it in an antagonistic or condescending manner, and I am showing how
accommodating I am being by waiting patiently.
Even if there was a prior denial of diversion, just ensuring the DCA followed their policy can be enough to get a
different outcome. The first time I used this strategy was after a trial-group reassignment from a deputy public
defender who had made exhaustive efforts to obtain a significant deviation. The client was charged with Aggravated
Assault, a class 3 dangerous felony, and was on video chasing another woman with a knife. At the time of offense,
the client was 18 and several years had passed before she was charged. In those years, she had finished college,
become a nurse, had a child, and was the leaseholder for her apartment. Nonetheless, the DCA denied the prior
request for diversion and the prior request for an F6 open, and was sticking with an offer to plead to F3 aggravated
assault with probation. This would have been disastrous for the client, and my only option was to point out that there
was no indication the deviation denial staffed came from the division chief. In doing so, I also pointed out the many
reasons diversion was appropriate. After the DCA followed their policy, MCAO extended a diversion offer and the
client has long since completed it and kept a serious felony off her record.
While I obviously can’t guarantee every tactical request for diversion will have similar results, it can still be a very
effective tool to have your deviation request reviewed by someone more inclined to say yes .

for THE DEFENSE

April 2022

Volume 32, Issue 1, Pg. 6

Maricopa County Diversion Programs
Defenders should stay abreast of the diversion programs available for our clients. The Maricopa County Attorney’s
Office offers a variety of diversion programs, and this article reprints information from the MCAO website, which can
be found here Diversion Programs | Maricopa County Attorney's Office, AZ
The Maricopa County Attorney’s Office believes that if we are to reduce crime in a community it is incumbent upon
prosecutors to look at an offender and not just the offense. For many crimes, if an underlying substance use disorder
or mental health condition can be addressed, the person will not re-offend again.
Maricopa County Attorney’s Office Diversion Programs offer an alternative to traditional case processing so certain
individuals accused of committing a crime may participate in community-based education or treatment program that
addresses behavioral change, so the individual may become a productive citizen. The Deputy County Attorney
carefully evaluates cases for offense eligibility and offender suitability for each diversion program. Ultimately,
reducing recidivism while preserving limited prosecutorial resources is the primary goal of diversion.
Diversion Policy 17.1 - Purpose, Goals, and Authorization
Diversion Policy 17.2 - Felony Diversion Program
Diversion Policy 17.3 - Animal Cruelty Diversion Program
Diversion Policy 17.4 - Parenting Skills Diversion Program
Diversion Policy 17.5 - Justice Court Diversion Programs
Diversion Policy 17.6 - Check Enforcement
Diversion Policy 17.8 - Domestic Violence Excessive Response Diversion
Diversion Policy 17.9 - Veterans’ Diversion Program
Pursuant to A.R.S. § 11-361 et seq., the County Attorney has sole discretion to divert or defer the prosecution of a
person accused of committing a crime to an authorized diversion program. The County Attorney has authorized the
following diversion programs:
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Veterans’ Diversion Program
The MCAO Veterans’ Diversion Program is a pre-trial diversion program to
offer veteran-focused treatment and services in collaboration with the U.S.
Department of Veterans Affairs, EMPACT, and Averhealth. This diversion
program is offered to service members with an honorable or general
discharge who have been charged with a lower-level felony. When the
program is offered by MCAO prosecutors and accepted by the Veteran,
prosecution is suspended for the Veteran to participate in the program. If
successful, the felony charge is dismissed.
MCAO recognizes that a Veteran offender may have returned from service
with military-related trauma such as PTSD, that can lead to issues with
domestic violence, drug and alcohol abuse, other mental health disorders,
and in some cases suicide. Also, recognizing and receiving treatment is
often difficult for the Veteran because of stigma. To learn more about this
program, download information about Veterans’ Diversion.

Animal Cruelty Diversion
The program began in 2019 and is available to those eligible
individuals charged with specific felony or misdemeanor charges
related to abusing or neglecting an animal. Based upon an
assessment and individual needs, the participant will be placed
in an education class and/or group and/or individual counseling
sessions. The education class covers minimum standards of
care, knowledge of companion animals’ basic needs, and
explores perspectives and ways to build empathy. Group and
individual counseling sessions address accountability and factors
that motivated the abuse or neglect, including attitudes, beliefs,
and other risk factors or co-occurring issues. Participants who
successfully complete the program can have filed charges
dismissed to avoid a conviction. To learn more about this
program, download information about Animal Cruelty Diversion.
Make an Animal Cruelty Diversion Restitution Payment

Check Enforcement Program
The program began in the late 1980s as a free service to individuals and businesses who are the recipients of
checks not honored at a bank due to insufficient funds or a closed account. To learn more about this
program, download information about the Check Enforcement Program.

Developmental Disabilities – Felony Diversion Program
Beginning on November 18, 2021, MCAO begins a new diversion program called the Developmental Disabilities Felony Diversion Program (DD-FDP). Eligibility includes offenders charged with a lower level felony with a qualifying
DD diagnosis, as defined by the Arizona Department of Economic Security (DES) that is identified in an evaluation or
medical record and completed by a licensed physician or psychologist. Examples of qualifying diagnoses include but
not limited to: Intellectual Disability, Autism, Cerebral Palsy, and Epilepsy. Referred offenders will be assessed and
evaluated to determine their strengths and deficits in the areas of communication, behavioral skills, social skills, and
daily living skills, which will be correlated with the identified criminogenic needs and diversion requirements. If
applicable to the case, offenders will also receive services from the Southwest Autism Center of Excellence (SACE),
and coordination with the Division of Developmental Disabilities (DDD) and other community resources. To learn
more about this program, download information about the Developmental Disabilities – Felony Diversion Program.
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Domestic Violence Excessive Response Diversion (DVER)
Starting in March 2021, DVER is a unique domestic violence diversion program. The focus is on eligible individuals
whose response to an intimate partner is excessive and when there is a distinct history of domestic violence against
the accused partner. Upon referral, the individual will undergo an evidence-based assessment to determine the
overall risk to re-offend and then be placed into an appropriate, gender-specific treatment track. There are specific
requirements for successful completion of each treatment track and services will include cognitive-behavioral group
counseling. Individuals will be provided the tools to develop self-regulation, problem-solving skills, and other coping
strategies in response to past victimization and trauma, as well as practice opportunities for future scenarios.
Treatment is individualized based upon the assessment and treatment length may vary. Individuals who successfully
complete the program can have filed charges dismissed to avoid a conviction. To learn more about this
program, download information about the Domestic Violence Excessive Response Diversion Program.
Make a DVER Diversion Restitution Payment

Felony Diversion Program
Launched in May 2020, the Felony Diversion Program is an education and
treatment program for individuals charged with crimes involving specific felony
offenses, including the possession of controlled substances and meeting other
eligibility criteria. This program combines what was formerly known as the
Drug Diversion Program and Felony Pretrial Intervention Program (FPIP).
Along with other prescribed eligibility criteria, individuals must have a minimal
criminal history. After an assessment determining risk to re-offend and
criminogenic needs, the individual will be placed in a treatment track with
specific requirements for successful completion. Services may include
cognitive-behavioral group counseling, individual counseling, case
management, and drug testing. Treatment is individualized based upon the
assessment. Participants who successfully complete the program can have
filed charges dismissed to avoid a felony conviction. To learn more about this
program, download information about the Felony Diversion Program. Make a
Felony Diversion Program Restitution Payment

Justice Court Diversion
The original Justice Court Diversion Program began in 2008 as an education program for eligible individuals charged
with specific misdemeanor offenses and citations to avoid a conviction. Recently, MCAO enhanced the Justice Court
Diversion Program by offering evidence-based curricula and implementing a screening tool to better identify and
address individual needs. Referred individuals attend an intake appointment with the contracted vendor, which
includes a screening and placement into either an 8-hour substance use or cognitive skills class. These classes
provide education about the identified needs, allows the individual to gain insight into his/her behavior, and provides
accountability for the criminal conduct. Upon successful completion of the education class, filed charges can be
dismissed with prejudice. To learn more about this program, download information about Justice Court Diversion.

Juvenile Diversion
The Maricopa County Juvenile Program Department administers juvenile
diversion programs. Juveniles are generally eligible for pre-file diversion
upon their first and second misdemeanor offenses and first-time drug
offenses. Juveniles and the parent or guardian meet with a Juvenile
Probation Officer to review diversion options. If the juvenile accepts
diversion and admits their guilt in the charges, they will be assigned to
complete a consequence(s) by a due date. Successful completion of the
consequence will result in the charges being adjusted and not filed in court.
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Parenting Skills Diversion
The program began in 2002 for adults who care for children
in a parent or guardian role and are charged with lower-level
felonies related to excessive child discipline. Participants are
assessed and an individualized treatment plan is
established. Participants attend a series of group counseling
sessions teaching parental self-control, remaining calm, and
how to build good family relationships. Additionally, group
sessions offer role-playing opportunities in skill development
by educating and learning how to correct misbehavior.
Participants who successfully complete the Parenting Skills
Diversion Program can have filed charges dismissed to
avoid a felony conviction. To learn more about this
program, download information about the Parenting Skills
Diversion.

Serious Mental Illness – Felony Diversion Program (SMI-FDP Diversion)
Started in 2019, SMI-FDP Diversion is a cognitive-behavioral treatment program for eligible adults charged with lower
-level felony offenses, have minimal criminal histories, and must have an SMI designation. Participants are assessed
and an individualized treatment plan is developed. Participants complete required group counseling sessions,
including cognitive-behavioral and role-playing therapies to practice newly taught skills to avoid future criminal
situations. Participants are also provided with supportive services: reconnection to their AHCCCS Clinical Team, life
skills training, and coordination with physical care and housing assistance. The program is available as a postcharging alternative. Participants who successfully complete the program can have filed charges dismissed to avoid
a felony conviction. To learn more about this program, download information about SMI-FDP Diversion.

Tobacco Education Program/Arizona Retailer
Tobacco Training (ARTT)
A focused justice court diversion program offered through the
Arizona Department of Health Services and the Arizona
Attorney General’s Office for those individuals and businesses
cited for furnishing tobacco to a minor. Participants attend a
one time, 3-hour education class focusing on: the law and how
to comply with the law, how to avoid fines and the
consequences of selling tobacco to minors. Participants who
successfully complete the program can have filed charges
dismissed with prejudice to avoid a misdemeanor conviction.
To learn more about this program, download information about
the Tobacco Education Program/ARTT.
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The Mighty Pen: Heading in the right direction
Mikel Steinfeld, Defender Attorney
When writing a motion, sentencing memo, appellate brief, or any other pleading, our goal should always be clarity.
We want to make the reader’s job as easy as possible.
Headings are crucial to this task.
To understand how we can make the most out of headings, we’ll first talk about why headings are important. Then
we’ll look at three quick tips for crafting effective headings. Finally, I’ll give you the test I use to decide whether my
headings are good enough. Do you think yours are?
Effective headings promote clarity and easy reading.
In Legal Writing in Plain English, Bryan Garner noted several benefits to effective headings:

•

They help you organize your thoughts into categories.

•

They give readers their bearings at a glance.

•

They provide some visual variety to your pages.

•

They make the text skimmable—an important quality for those in a hurry and those who want to return to
a specific part of your argument.

•

They instantly signal transitions.

•

When collected into a table of contents, they provide a road map for the whole document, however long it
might be. i
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That’s a lot of benefits.

Notice the undercurrent of Bryan Garner’s list: When we effectively use headings, we make the reader’s job easier.
The reader’s job is easier because we’ve organized our thoughts. Their job is easier because we give them their
bearings at a glance and allow them to efficiently consume the text. Their job is easier because we provide visual
variety and signal transitions.
The trick, however, is that we must know what we’re saying. We can’t just present a mish-mash of cases and call it
good; we must concisely state what we’re arguing.

But when we know what we’re arguing, we make everyone’s jobs easier. How many times have we suspected a
judge didn’t read every word in our motion or brief? I’ve had those times. If we make the reading process easier, we
encourage that consumption. If a judge can breeze through our headings and spot what they agree or disagree with,
their job is easier. That makes our job easier. If a judge can note the areas of disagreement, our oral arguments then
focus on what matters—the most difficult questions. And when we can answer those difficult questions, we win.
Tip 1: Write informative, persuasive headings.
Effective headings are informative, specific, and persuasive.
But I see a lot of headings that look like this:
1.

Law

2.

Analysis

3.

Conclusion

Let’s compare that with a second example:

1. Under the Fourth Amendment, a search is unreasonable when the police search a home, do not secure a
warrant or have exigent circumstances, and ignore the resident’s refusal.
2. When police searched Ms. Donald’s home, they did not have a warrant, were not responding to an exigent
circumstance, and ignored Ms. Donald’s refusal.
3.

The search was unreasonable, and this Court should suppress the results.

Which makes the reader’s job easier? Reading the first, we have no clue what the case is about, what the law is, or
how the two interact. The second example, on the other hand, fills these gaps.
The second set proves Garner’s point that effective headings make the reader’s job easier. They give an outline for
the document, organize thoughts, allow the reader to skim where they want to, and signal transitions.
Effective headings are informative and persuasive.

Tip 2: Write short headings—three lines or less.
While we should have informative headings, they shouldn’t be long. A good rule of thumb is that a heading should be
no more than three lines. If a heading is longer than three lines, ii we’re trying to say too much and the reader may
skip over the heading. If they skip the heading, do we think they’re going to stick with the content? Probably not.
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For the most part, we just need to devote some time to editing. For example, here are the headings I used in a brief I
filed several years ago:
I.

During the third step established by Batson v. Kentucky, a trial court determines if the defendant
demonstrated purposeful discrimination. Courts are split regarding how to resolve a trial court’s failure to
conduct the third step. This Court should clarify that an independent review is proper because independent
review best protects a defendant’s due process right and the public’s equal protection right. Applying this test,
this Court should vacate Lynch’s death verdict.
A. Because this Court has not yet indicated how lower courts should resolve the failure to conduct the third
step of a Batson analysis, jurisdictions have created three different approaches: (1) independent review,
(2) remand, and (3) deference to an implicit ruling.
B. Where a trial court has failed to follow Batson v. Kentucky, this Court should order appellate courts to
independently review the record and order a new trial when the record does not support a prosecutor’s
proffered race-neutral reasons.
1. Independent review of a prosecutor’s proffered reasons, and reversal where the reasons are not
supported by the record, best comports with a defendant’s due process right and the public’s equal
protection right.
2. While remand inadequately protects a defendant’s due process right and the public’s equal
protection right, remand provides more protections than reliance upon an “implicit” ruling.
3. The implicit ruling approach is inconsistent with Batson and does not protect litigants
C. Applying the correct test—independent review—this Court should vacate Lynch’s sentence.

The headings were informative, but they were looooong. With just a little time, I could’ve gotten those headings down
to an acceptable length. For example, I could’ve written:

I.

This Court should clarify that, when a trial court fails to conduct Batson’s third step, appellate courts must
independently review the record
A. Courts have created three approaches to resolve a trial court’s failure to conduct Batson’s third step: (1)
independent review, (2) remand, and (3) deference to an implicit ruling.
B. Where a trial court has failed to follow Batson, appellate courts should conduct an independent review
and reverse when the record does not support a prosecutor’s proffered reasons for a strike.
1. Independent review best comports with a defendant’s due process right and the public’s equal
protection right.

2. While inadequate, remand provides more protections than deference to an “implicit” ruling.
3. The implicit ruling approach is inconsistent with Batson and does not protect litigants.

C. Applying the correct test—independent review—this Court should vacate Lynch’s sentence.
These headings are much more approachable. And notice that I didn’t make many changes toward the end; the last
couple headings were fine.
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Other times, however, our headings are more complex, and we can’t just edit down the heading. If this happens, it’s
because we’re trying to include too many concepts into our heading. Let’s use one of the headings above to illustrate
this point:
A. Because this Court has not yet indicated how lower courts should resolve the failure to conduct the third step
of a Batson analysis, jurisdictions have created three different approaches: (1) independent review, (2)
remand, and (3) deference to an implicit ruling.
I wanted to communicate that there was a three-way split that had not yet been resolved by the Supreme Court. I
could certainly edit the heading as I did above. But I could also modify this heading so it has subsections:
A. Because this Court has not yet indicated how lower courts should resolve the failure to conduct the third step
of a Batson analysis, jurisdictions have created three different approaches.

1. The Ninth and Eleventh Circuits independently review the record.
2. The Second, Sixth, and Seventh Circuits remand cases so the trial court can conduct Batson’s third step.

3. A minority of courts, including the Eighth Circuit and Arizona, defer to an implicit ruling.
This also accomplishes our goals. By including a more general umbrella heading and supplementing with informative
subheadings, we create a structure that is still persuasive and informative. All while keeping the headings short
enough to read.
Tip 3: Include a heading every few pages.

I was recently reading a brief and found my head wandering. I looked at the wall, my computer, out my window; I
looked anywhere but the brief in my hands. I got back to the page and wondered, What are we even talking about? I
could not remember. I flipped back to the last heading for a reminder. I had to flip 9 pages to get to it (and it wasn’t
helpful). Then I flipped forward to see when the next section started. I had 11 pages to go. I gave up, put the brief
down, and came back to it later.
Fortunately, this wasn’t my brief; it was my opponent’s. This gave me a glimmer of optimism. I mean, I’m the person
who is supposed to be responding, and I was losing track of what was going on. If my head was wandering to any
and every place but the brief, maybe the same would be true for a judge. Maybe the judge would set it down and just
not pick it back up.
It’s hard for a reader to digest page after page after page of the same thing; headings break up the monotony. This is
most clearly done visually. The insertion of a bolded segment grabs the reader’s attention. Headings also indicate a
transition in thought. This transition cues the reader to pay attention again.
To keep the reader interested, we should include headings every few pages. If we’re writing a motion or brief and find
that we have five or more pages between headings, we need to break the issue down into more finite pieces. iii
Otherwise our reader is going to lose track of what we’re saying. And we don’t want our judge to lose track of what
we’re saying.
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Do your headings—and your headings alone—stack up?

There’s an easy test to figure out if our headings are good enough: Read just the headings. If we can read just the
headings and understand the argument, we have informative and persuasive headings. But if we read just the
headings and are lost or confused, we need to do a bit more to improve them.
Consider the first example above:
1. Law

2. Analysis
3. Conclusion

Do we know at all what is being argued? If we were to skim a motion and see those three words bolded, would we
know anything?
No!
But what about our redraft?
1. Under the Fourth Amendment, a search is unreasonable when the police search a home, do not secure a
warrant or have exigent circumstances, and ignore the resident’s refusal.
2. When police searched Ms. Donald’s home, they did not have a warrant, were not responding to an exigent
circumstance, and ignored Ms. Donald’s refusal.
3. The search was unreasonable, and this Court should suppress the results.
If we skim through a motion and see those headings, do we understand the argument?
Yes! We know exactly what the attorney is arguing. We might disagree with one section or another, but we
understand the argument just from a glance. In such a circumstance, the reader may look at the first section and
agree. We may still want them to read the first section, but do they need to? In that case, it’s probably more important
they shift their attention to the analysis section. And the reader already knows exactly what the attorney believes.
Using this test, it’s not hard to craft effective headings. The test makes sure our headings are persuasive, brief, and
included throughout our filing.
So next time you’re writing a motion, focus on your headings. Make sure the reader can understand your argument—
even if all they read are the headings.

_________________________________
i

Bryan Garner, Legal Writing in Plain English 20 (2d ed. 2013).
I picked this up from Brian Thredgold. Some folks are more extreme and prefer headings that are two lines or less.
iii
In Writing to Win, Steven Stark recommended that writers “Start a new section every four pages or so.” Steven Stark, Writing to
Win 166 (2012). In a motion, one extra page is all we can tolerate for the “or so” provision.
ii
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NAPD We The Defenders Indianapolis: The Core Staff Experience
By Corey Dewayne Smith, Trainer / Paralegal
In the early hours of a Sunday morning, sixteen non-attorney staff members from the Maricopa County Office of the
Public Defender met in the Phoenix Sky Harbor airport to fly to Indianapolis, Indiana, for the National Association for
Public Defense 2022 We the Defenders conference. In this mixed group of investigators, paralegals, mitigation
specialists, legal secretaries, and other office staff, there was a shared feeling of anticipation for the events to come
and a reignited vigor for the mission of criminal defense and what that means for non-attorney staff. Of the sixteen,
many would be meeting for the first time. None of them had been in the office full time since before the beginning of
the pandemic, but they were equally ready to represent their workgroups and the office at this national gathering of
public defenders! The following five days would prove to be an exercise in camaraderie and a rekindling of the flame
that drives them all to do the work of core staff in the indigent defense setting.
The weather may have been frigid, but this group had a fire of anticipation. If the lineup of speakers wasn’t enough,
there was an additional element of pride amongst the group knowing that this was one of the rare occasions that non
-attorney staff attend an out-of-office training. The sixteen were able to learn from the speakers and through
socialization with their counterparts and comrades from other indigent defense offices from across the nation. It is no
surprise that the sixteen returned to the office that next week with a renewed sense of drive and dedication to the
core mission of public defense. Lectures were informative and delivered by well-known individuals in the national
criminal defense community, such as Tara Godoy, BSN, Watani Tyehimba, Lori James-Townes, and many more
phenomenal presenters.
No matter what discipline the individual may have come from, the takeaways were nothing short of phenomenal.
From Brooklyn to Los Angeles, non-attorney staff was represented not just by paralegals, mitigation specialists, legal
secretaries, and investigators but also by human resources personnel, office administrators, and various personnel
who make these offices function at their best.

As we look for ways to address burnout, workloads, and retention in our field, we must recognize that non-attorney
staff play a huge role in that conversation. Sometimes, we only need to stir the coals and let the embers spark ablaze
to keep the fire going. There is no denying that pieces of training such as the National Association for Public
Defense 2022 We the Defenders conference play an essential role in establishing the inclusion of non -attorney staff
in the conversation of sustainment of the team element within indigent defense offices on a national level. For the
sixteen, they returned to Phoenix with new tools and tactics to execute their duties and a new appreciation for the
mission and our office family.
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TRIAL RESULTS

Jury and Court Trial Results
January — March 2022
CLOSED

ATTORNEY
CO-COUNSEL
INVESTIGATOR
PARALEGAL
MITIGATION

JUDGE

CHARGE

NO. OF
COUNTS

2/10/2022

A. POE

RAMIREZLOPEZ

TR2021-137924-001
DUI-LIQUOR/DRUGS/VAPORS/COMBO, M1
DUI W/BAC OF .08 OR MORE, M1

1
1

2/25/2022

J. YANKOVICH

MROZ

CR2021-102942-001
KIDNAP-DEATH/INJ/SEX/AID FEL, F2
SEXUAL ABUSE, F5
SEXUAL ABUSE, F6

1
1
1

RESULT

Jury Trial - Guilty
Lesser/Fewer

Jury Trial - Guilty as
Charged

JUSTICE COURT(PD)
3/7/2022

B. GRIFFIN

OWENS

TR2020-122765-001
DUI-LIQUOR/DRUGS/VAPORS/COMBO, M1
DUI W/BAC OF .08 OR MORE, M1

1
1

Jury Trial - Not Guilty

3/11/2022

M. WIGGINS
Z. PIERCE
C. PETERSON
D. BAILEY

SUKENIC

CR2020-139470-001
AGG ASLT-DEADLY WPN/DANG INST, F3

1

3/3/2022

S. CALLAHAN

RAMIREZLOPEZ

TR2021-138983-001
DUI-LIQUOR/DRUGS/VAPORS/COMBO, M1
DUI/DRUGS/METABOLITE, M1

1
1

2/14/2022

B. GRIFFIN

WILLIAMS

TR2021-133613-001
EXTREME DUI-BAC .15- .20, M1
DUI W/BAC OF .08 OR MORE, M1
DUI-LIQUOR/DRUGS/VAPORS/COMBO, M1
LIQUOR-CONSUME IN VEHICLE, M1
EXCEED 85 MPH, M1

1
1
1
1
1

S. HOSSEINI

SACCONE

CR2021-129049-001
NARCOTIC DRUG-POSSESS/USE, F4
DRUG PARAPHERNALIA-POSSESS/USE, F6

1
1

COHEN

CR2015-106061-001
CHILD/VUL ADULT ABUSE-INTENT, F2

2

Jury Trial - Guilty as
Charged

FOX

CR2020-114199-001
MURDER 1ST DEG-PREMEDITATED, F1

1

Jury Trial - Guilty as
Charged

WHITEHEAD

CR2020-001974-001
THEFT-CONTROL PROPERTY, F2

1

Jury Trial - Guilty as
Charged

Jury Trial - Guilty Lesser/
Fewer
Jury Trial - Guilty Lesser/
Fewer

RCC-DT(PD)
1/6/2022

Court Trial - Guilty
Lesser/Fewer

TRIAL GROUP A (PD)
1/3/2022

1/21/2022

J. JACKSON
K. EWING
M. VERDUGO
B. MARTIN
B. MATHURIN
J. JACKSON
A. FAERBER
D. DELGADO
B. MARTIN
J. CORDERO

TRIAL GROUP B (PD)
1/27/2022

L. IKRAM
A. HERTENSTEIN

Jury Trial - Not Guilty
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TRIAL RESULTS

Jury and Court Trial Results Cont.
January — March 2022
CLOSED

ATTORNEY
CO-COUNSEL
INVESTIGATOR
PARALEGAL
MITIGATION

JUDGE

CHARGE

NO. OF
COUNTS

RESULT

TRIAL GROUP C (PD)
1/24/2020

M. YOUNG
J. GATTERMEYER
D. SOUTHER
W. KUNZ
C. LALAN
M. STARK
S. MCLAUGHLIN
J. ROBERTS

MOSKOWITZ

CR2018-148162-001
MURDER 2ND DEG-KNOWING, F1
POSS WPN BY PROHIB PERSON, F4

1
1

MROZ

CR2018-118176-001
DANGEROUS DRUG-POSS/USE, F4
MARIJUANA-POSSESS/USE, F6
CRIM TRESP 1ST DEG-RESID YARD, M1

1
1
1

2/102022

M. STARK

MROZ

CR2018-121688-001
AGG TAKING ID-GT 5 UNLAW, F3
FORGERY-W/WRITTEN INSTRUMENT, F4
CRIM POSS OF FORGERY DEVICE, F6

1
10
5

01/06/2022

S. MCLAUGHLIN

MINDER

CR2015-124358-001
SENTENCING - RESENTENCING ONLY DEFAULT CHARGE, NA

1

2/10/2022

Jury Trial - Not Guilty

Jury Trial - Guilty Lesser/
Fewer

Jury Trial - Guilty Lesser/
Fewer

Jury Trial - Guilty as
Charged

VEHICULAR (PD)
01/19/2022

S. FINEFROCK

CR2020-109879-001
MURDER 2ND DEG-INTENTIONAL, F1

4

01/192022

B. DORAME

CR2019-005497-001
PRISONER POSS/MAKE CONTRABAND, F2

3

FOX

CR2020-136172-001
THEFT-CONTROL PROPERTY, F2
FRAUDULENT SCHEMES/ARTIFICES, F2
FORGERY-W/WRITTEN INSTRUMENT, F4

1
1
1

KEMP

CR2020-128043-001
KIDNAP-DEATH/INJ/SEX/AID FEL, F2
AGG ASLT-DEADLY WPN/DANG INST, F3
AGG ASLT - TEMP DISFIGUREMENT, F4
ASSAULT-INTENT/RECKLESS/INJURE, M1

1
1
1
1

Jury Trial - Guilty as
Charged

Jury Trial - Not Guilty

FELONY TRIAL (LA)
1/10/2022

M. BUROW
R. HERNANDEZ

Jury Trial - Guilty as
Charged

APPEALS (LD)
2/14/2022

R. SHIPMAN
R. CHAVEZ

Jury Trial - Guilty Lesser/
Fewer
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TRIAL RESULTS

Jury and Court Trial Results Cont.
January — March 2022
CLOSED

ATTORNEY
CO-COUNSEL
INVESTIGATOR
PARALEGAL
MITIGATION

JUDGE

CHARGE

NO. OF
COUNTS

RESULT

TRIAL GROUP C (PD)
1/24/2020

M. YOUNG
J. GATTERMEYER
D. SOUTHER
W. KUNZ
C. LALAN
M. STARK
S. MCLAUGHLIN
J. ROBERTS

MOSKOWITZ

CR2018-148162-001
MURDER 2ND DEG-KNOWING, F1
POSS WPN BY PROHIB PERSON, F4

1
1

MROZ

CR2018-118176-001
DANGEROUS DRUG-POSS/USE, F4
MARIJUANA-POSSESS/USE, F6
CRIM TRESP 1ST DEG-RESID YARD, M1

1
1
1

2/102022

M. STARK

MROZ

CR2018-121688-001
AGG TAKING ID-GT 5 UNLAW, F3
FORGERY-W/WRITTEN INSTRUMENT, F4
CRIM POSS OF FORGERY DEVICE, F6

1
10
5

01/06/2022

S. MCLAUGHLIN

MINDER

CR2015-124358-001
SENTENCING - RESENTENCING ONLY DEFAULT CHARGE, NA

1

2/10/2022

Jury Trial - Not Guilty

Jury Trial - Guilty Lesser/
Fewer

Jury Trial - Guilty Lesser/
Fewer

Jury Trial - Guilty as
Charged

CAPITAL (LA)
2/11/2022

J. LEONARD
S. DOAK
M. STAPLEY
H. ROOD

RYANTOUHILL

CR2017-132367-001
MURDER 2ND DEG-INTENTIONAL, F1

1

02/03/2022

T. GLOW
P. JONES

FISH

CR2016-002651-001
PRISONER POSS/MAKE CONTRABAND, F2

3

FOX

CR2020-136172-001
THEFT-CONTROL PROPERTY, F2
FRAUDULENT SCHEMES/ARTIFICES, F2
FORGERY-W/WRITTEN INSTRUMENT, F4

1
1
1

KEMP

CR2020-128043-001
KIDNAP-DEATH/INJ/SEX/AID FEL, F2
AGG ASLT-DEADLY WPN/DANG INST, F3
AGG ASLT - TEMP DISFIGUREMENT, F4
ASSAULT-INTENT/RECKLESS/INJURE, M1

1
1
1
1

Jury Trial - Guilty as
Charged

Jury Trial - Not Guilty

FELONY TRIAL (LA)
1/10/2022

M. BUROW
R. HERNANDEZ

Jury Trial - Guilty as
Charged

APPEALS (LD)
2/14/2022

R. SHIPMAN
R. CHAVEZ

Jury Trial - Guilty Lesser/
Fewer
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NAPD, the National Association of Public Defenders, is a community of 22,000+ public
defenders, contract counsel, investigators, social workers, IT staff, paralegals,
administrative staff, experts, researchers, and other public defense professionals committed
to delivering relevant, high-quality resources to advocates who are working on behalf of
poor people in America’s courts, communities, and prisons.
Membership gives you FREE access to NAPD’s live webinars, online meetups, and
facilitated discussion about sustaining well-being in public defense. In addition to upcoming
webinars, you will also have access to more than 300 recorded webinars in their archive.
The indigent defense offices in Arizona purchased an organizational membership
with NAPD through APDA. Talk to your office administrator to find out how you can
take advantage of this membership.
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Maricopa County Public Defender Newsletter

Proposed Best Practices to
Discern Juror Bias during
Jury Selection
By Zach Stern, Defender Attorney
Introduction
Since Batson, many jurisdictions have considered abolishing
peremptory strikes, and researchers and scholars have put forth
recommendations for best practices in the event of abolition.i Arizona is
the first jurisdiction in the United States to abolish peremptory strikes
during jury selection. This survey will examine the proposed best
practices for discerning bias during jury selection in light of Arizona’s
recent abolition of peremptory strikes.
Survey Findings
There are various recommendations and proposals for how to best
discern juror bias during voir dire. This survey will focus on six specific
recommendations: a) pre voir dire information gathering; b) expanding
voir dire and cause strikes; c) jury instructions; d) the Implicit
Association Test; e) Interactive Blind Questioning; and f) juror affirmative
action.
A. Pre Voir Dire Information Gathering
One recommendation to better discern juror bias during voir dire is to
expand the scope of juror questionnaires prior to jury selection.ii
Minnesota advises its criminal lawyers and judges to ask an array of
questions pertaining to race and bias prior to trial.iii Recommended
questions include, but are not limited to: “Do you work with any Black/
Native American/Asian people?”; “Have your kids’ minority friends ever
been in your house?”; Have you ever dated a Black/Native American/
Asian person?” The manual puts forth 15 questions to better discern
potential bias.iv
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Courts are allowing the use of juror questionnaires that inquire into broader areas of bias. For example, the defense
team hired a firm to create a juror questionnaire prior to the trial against Derek Chauvin for the killing of George
Floyd.v Although the questionnaire asked many questions pertaining to that specific case, it also included many
others that are general and may effectively discern bias, such as: media habits, police contacts, and racial
discrimination.
Lastly, Justice Wiggins of the Washington Supreme Court has also recommended the use of pre voir dire information
gathering.vi Justice Wiggins argues that “[t]he information gathering argument suggests that attitudes and lifestyle
are the best predictors of how a juror will view the case, not race, gender or any other broad category.”vii Justice
Wiggins does point out, however, that “[o]ne could argue that using such questionnaires would only further
discrimination because attorneys would nonetheless base their decisions on stereotypes, even if slightly more
informed.”viii
B. Expanding Voir Dire and Cause Strikes
In addition to voir dire and pre voir dire questionnaires, cause strikes should also be expanded.ix When Canada
outlawed peremptory strikes, it simultaneously expanded the trial judge’s power to strike jurors for cause.x The law
prohibiting peremptory strikes also “allows trial judges to stand aside jurors in order to ‘maintain public confidence in
the administration of justice.”xi The Canada Supreme Court emphasized the importance of “the trial judge’s vigorous
exercise” of challenges for cause.xii
Moreover, law review articles have discussed the need to expand the scope of cause challenges in the absence of
peremptory strikes.xiii For instance, the articles suggest that courts should prohibit striking jurors for cause based on
demeanor or attitude.xiv
Additionally, although prior involvement with criminal activity is not a basis to be struck for cause currently, it might be
under a new proposed system in specific circumstances. The articles suggest a “personal experience very similar to
the subject of litigation” as a reason to be struck for cause.xv Under this proposal, a juror who had a relative
prosecuted by the same prosecutor, for example, might be struck for cause. However, a juror with a relative who has
a criminal background would not be struck for cause.
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C. Use of Jury Instructions
Jury instructions relating to bias and discrimination have also been recommended.xvi In Chouhan, the court described
how “trial judges should consider crafting jury charges and mid-trial instructions that caution against the risk that bias,
racial or otherwise, will taint the integrity of the jury’s deliberations.”xvii Moreover, Washington state and the Ninth
Circuit, for example, have proposed jury instructions cautioning against bias.xviii These instructions are recommended
to be given to the jury before jury selection, before opening statements, and again during the issuance of the final
instructions.xix
D. Implicit Association Test
It has also been recommended that the Implicit Association Test be given to jurors both to screen out biased jurors
and to educate the venire pool.xx The test “determine[s] people’s subconscious biases toward various groups.”xxi
“While the test is not without controversy, it is currently recognized as an effective gauge of an individual’s implicit
bias, and the creators of the test have posted extensive research claiming that the test has predictive, construct,
internal, and statistical-conclusion validity.”xxii Justice Wiggins, in advocating for the use of the Implicit Association
Test, warned that attorneys exercising peremptory strikes “should similarly take the IAT” because of their own bias.xxiii
However, this problem has already been alleviated in Arizona by the prohibition on peremptory strikes.

E. Interactive Blind Questioning
Justice Wiggins also recommended an interactive blind
questioning process.xxiv “This method focuses on restructuring
the voir dire process by placing greater weight on information
provided by the jurors rather than interpersonal interaction.”xxv
Under this system, questions would be “posed to the jurors
electronically” and the attorneys “would receive their responses
in electronic written form.”xxvi Attorneys would be in an adjacent
room during voir dire and would not see the jurors, preventing
classifying jurors based on race, sex, or any other protected
class. This process would help prevent attorneys from
“removing jurors due to subtly poor interactions or gut
feelings.”xxvii
F. Juror Affirmative Action
Lastly, one jurisdiction in Minnesota requires that the racial composition of its grand jury be proportionate to the racial
composition of the county.xxviii Statewide, Minnesota has recommended this practice, but only Hennepin County has
implemented it. Minnesota does, however, keep systematic records of participation in the court system by race for all
of its counties.xxix
Conclusion
There are many recommendations by the legal and academic community to best discern bias during jury selection.
This survey focused on six of those proposals: pre voir dire information gathering; expanding voir dire and cause
challenges; use of jury instructions throughout trial; the use of the Implicit Association Test; Interactive Blind
Questioning; and Juror Affirmative Action. While each has pros and cons, in conjunction, they may be used to
reduce discrimination and discern juror bias during jury selection.
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i

See, e.g. State v. Saintcalle, 309 P.3d 326, 350 (Wash. 2013) (Gonzales, Justice, concurring) (describing the need to abolish
peremptory strikes in Washington); THE DEFENDER’S INITIATIVE, Justice Charlie Wiggins, The Challenge of Peremptory
Challenges (Mar. 7, 2014) (explaining six suggestions to better discern bias during jury selection), https://law.seattleu.edu/
Documents/korematsu/Defender%20Initiative/2014DefenderConference/Agenda%20with%20CLE%20materials.pdf (hereinafter
“Justice Wiggins”); R. v. Chouhan, 2021 SCC 26 (2021) (Supreme Court of Canada upholds legislature’s abolition of peremptory
strikes).
ii
Hon. Alan F. Pendleton, Anoka County District Court, CRIMINAL JURY TRIAL JUDGE’S MANUAL, A Step-by-Step Guide from
the Beginning of Trial Through the Return of Verdict, (Apr. 2013) https://blogpendleton.files.wordpress.com/2014/12/2013criminal-jury-trial-judges-manual.pdf, at 25 (hereinafter “Judge’s Manual”); see also Hennepin County Special Juror
Questionnaire, State v. Chauvin, 27-CR-20-12646, https://mncourts.gov/mncourtsgov/media/High-Profile-Cases/27-CR-2012646/JurorQuestionnaire12222020.pdf (hereinafter “Chauvin Questionnaire”).
iii
Judge’s Manual, at 25.
iv
Id.
v
See Chauvin Questionnaire.
vi
See Justice Wiggins, at 3-4.
vii
Id.
viii
Id.
ix
See, e.g., R. v. Chouhan, 2021 SCC 26 (2021); Matt Haven, Reaching Batson’s Challenge Twenty-Five years Later:
Eliminating the Peremptory Challenge and Loosening the Challenge for Cause Standard, 11 U. MD. L.J. RACE, RELIGION,
GENDER ຽ CLASS 97 (2011); Kenneth J. Melilli, Batson in Practice: What we Have Learned about Batson and Peremptory
Challenges, 71 N.D. L. REV. 447 (1996).
x
Chouhan, ¶ 27.
xi
Id.
xii
Id., at ¶ 47.
xii
See, supra note 9, Haven & Melilli.
xiv
Haven, at 123.
xv
Id., at 122.
xvi
Chouhan, at ¶ 47
xvii
Id.
xvii
See Model Ninth Circuit Criminal Instruction 1.1, 1.7, https://www.wawd.uscourts.gov/sites/wawd/files/CriminalJuryInstructions
-ImplicitBias.pdf.
xix
Id.
xx
Justice Wiggins, at 4-5.
xxi
Id., at 4.
xxii
Dale Larson, Fair and Implicitly Impartial Jury: An Argument for Administering the Implicit Association Test during Voir Dire, 3
Dඍඉඝඔ J. ඎක Sඋ. Jඝඛග. 139, 158 (2010).
xxiii
Justice Wiggins, at 6.
xxiv
Id.
xxv
Id.
xxvi
Id.
xxvii
d., at 7.
xviii
HENNEPIN COUNTY ATTY’S TASK FORCE ON RACIAL COMPOSITION OF THE GRAND JURY, Final Report 45 (1992).
xxix
MINNESOTA SUPREME COURT RACE BIAS TASK FORCE: IMPLEMENTATION OF 1993 REPORT
RECOMMENDATIONS, (Apr. 2002) https://www.mncourts.gov/mncourtsgov/media/scao_library/CEJ/Racial%20Fairness%
20Committee/April-2002-Race-Bias-Task-Force-Progress-Report.pdf.

for THE DEFENSE

January 2022

Volume 31, Issue 4, Pg. 5

Sentencing Cheat Sheet for 2022
by Stephanie Conlon, Training Director
Back in 2012, newly hired Maricopa County Public Defenders Adam Schwartz and Kristi Setzer originally created the
sentencing cheat sheet as they were learning sentencing laws.
We published the sentencing cheat sheet in August of 2012 and again in April 2017. Since its first publication, the
cheat sheet has been updated every year and is used by attorneys and judges all over the state as an aid to simplify
the multitude of sentencing laws.
We present this 2022 sentencing cheat sheet with the caveat that attorneys should not use it a substitute for reading
and understanding the relevant laws. Additionally, we advise you to not share it with clients, but to provide them with
the official Supreme Court Sentencing Chart instead.
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The Mighty Pen
Mikel Steinfeld, Defender Attorney
Serial Drama with the Serial Comma
To kick off this new serial column—The Mighty Pen—we’re going to talk about something that shouldn’t seriously still
be a debate, yet somehow is: serial commas.
The serial comma is the comma that precedes the last item in a list. It’s the comma before and in “red, white, and
blue.” It’s the comma before or in “Would you like Ranch, Thousand Island, or Italian dressing?”
There’s widespread support for the serial comma—also known as the Oxford comma, Harvard comma, and Clarity
commai—especially in the legal field.
Yet we see signs of debate even within the pages of Arizona Attorney Magazine. In 2014, Professor Salmon (who
writes the monthly column “The Legal Word”), wrote an entire article on the topic because the editor kept deleting her
serial commas.ii In her article “True Confessions of a Legal Writing Professor: Semicolons Suck,” Professor Diana
Simon proclaimed her love for the serial comma. The editor inserted a note indicating the Arizona Attorney Magazine
“and the AP Stylebook are not as fond of serial commas ….”iii
This shouldn’t even be a debate; if we’re interested in writing with clarity—and we should all be interested in writing
with clarity—we should always include the serial comma.
In fact, the vast majority of legal writing authorities recommend using the serial comma. Beyond Professors Susie
Salmon and Diana Simon, Bryan Garner is a clear advocate for the serial comma.iv And style manuals including the
Chicago Manual of Style and the beloved Elements of Style are in near-unanimous agreement that the serial comma
should be used.v
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The AP Stylebook stands out as the aberration.
But this makes sense because the AP Stylebook has an additional interest that is unique to the newspaper
industry—column space. Because of the narrow columns common with newspaper publishing, a single comma can
mean a word is knocked to the next line. This then has the potential to snowball. Because space is such a concern in
the newspaper industry,vi it makes sense that the style manual for that industry would recommend a practice that
saves space.
In legal writing, however, we should use the serial comma for three reasons: 1) to ensure clarity, 2) to avoid
inconsistencies, and 3) because our courts use the serial comma.
Oxford commas promote clarity.
First, we don’t always know what is clear. We may read our motion several times over and think everything is clear.
But that doesn’t mean our readers—clients, opponents, clerks, judges—find our list clear.
Consider this example, created by Professor Susie Salmon: “After the incident, the defendant confessed to his
parents, John Reynolds and Sally Sanchez.”vii If we wrote this, we might be convinced it’s clear. But how many
people did the defendant confess to—two or four? Are John Reynolds and Sally Sanchez the defendant’s parents, or
different people?
Sure, we could clarify this a different way. We could reorder to say, “After the incident, the defendant confessed to
Sally Sanchez, John Reynolds and his parents.” But is that any better? Are we talking about the defendant’s parents
or John Reynolds’s parents?
The easiest way to clarify is to use the serial comma.viii
Inconsistent use of serial commas leads to confusion and ambiguity.
Second, voluntary omission of the serial comma creates inconsistencies in our writing. Even the AP Stylebook—the
standalone authority recommending the omission of the serial comma—says a serial comma should be included
when needed for clarity. In fact, the AP Stylebook tweeted this standard in 2017: “We don’t ban Oxford commas!
We say: If omitting a comma could lead to confusion or misinterpretation, then use the comma.”ix
But what happens when clarity demands a serial comma be used in one portion of our writing? If we use it and then
omit the serial comma elsewhere, we are creating an inconsistency. And the natural result will be for the reader to
look for reasons to justify the inconsistency. This risks ambiguity—the very sin you’re trying to avoid.x
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Arizona’s Courts use serial commas.
And third, our Courts use the serial comma. Here’s just a few examples from recent Supreme Court cases:


“Around 4:00 a.m., a friend used Villanueva’s truck to drive Villanueva, his girlfriend, and her friend to
Villanueva’s house and drop off the truck.”xi That comma after girlfriend is a serial comma.



“In August 2017, the Department of Child Safety removed the children from Mother’s care because of
homelessness, domestic violence, and substance-abuse issues.”xii Serial comma right before the last item in a
list.



“In February 2012, EPCOR acquired five wastewater districts: Agua Fria, Anthem, Mohave, Sun City, and Sun
City West.”xiii

Oxford commas for the win.
The support is clear: most legal writing scholars recommend the serial comma, most style books recommend the
serial comma, and our own Courts use the serial comma.
This shouldn’t even be a debate; use the Oxford comma, use the Harvard comma, use the Clarity comma, and use
the Serial comma.

i

Professor Susie Salmon tried to rebrand the serial comma as the Clarity comma in 2015. Susie Salmon, Susie Salmon, “The
Legal Word: No Comma Drama (Part One),” Arizona Attorney Magazine, pg. 10 (October 2015); Susie Salmon, “The Legal
Word: Them!” Arizona Attorney Magazine, 10 (October 2018).
ii
Susie Salmon, “The Legal Word: To Oxford or Not to Oxford? A Serial (Comma) Dilemma),” Arizona Attorney Magazine, pg.6
(April 2014).
iii
Diana Simon, “True Confessions of a Legal Writing Professor: Semicolons Suck,” Arizona Attorney Magazine, 20 (April 2021).
iv
Bryan A. Garner, Don't Know Much About Punctuation: Notes on A Stickler Wannabe Eats, Shoots & Leaves: The Zero(-)
tolerance Approach to Punctuation by Lynne Truss, 83 Tex. L. Rev. 1443, 1449 (2005).
v
See id.
vi
It’s arguably becoming less of one with the shift toward digital news media.
vii
Susie Salmon, “The Legal Word: To Oxford or Not to Oxford? A Serial (Comma) Dilemma),” Arizona Attorney Magazine, pg.6
(April 2014).
viii
The savvy grammar nerd may find some examples where the serial comma itself creates ambiguity. One such example I
found was a hypothetical that reads: “To my mother, Justice Rebecca Berch, and Terrence Phillips.” Is Justice Rebecca Berch
the author’s mother? While there is the slim chance of creating ambiguity by inserting a serial comma, the greater chance of
creating ambiguity is through omission. And when we consistently use the serial comma, these ambiguities stand out more
clearly than when the serial comma is omitted.
ix
https://twitter.com/apstylebook/status/907673471865507841?lang=en.
x
One article recommends: “legal writers who opt not to use the Oxford comma must consistently refrain from doing so. When an
Oxford comma appears in one place in a legal document, the absence of an Oxford comma elsewhere in the same document
likely will lead to a different construction.” 60 No. 2 DRI For the Defense 73.
xi
Torres v. JAI Dining Services, CV-20-0294-PR, ¶ 3 (11/2/2021) (Vice Chief Justice Timmer).
xii
Jessie D. v. DCS, CV-19-0321-PR, ¶ 4 (10/8/2021) (Justice Beene).
xiii
Sun City HOA v. Ariz. Corp. Comm’n, CV-20-0047-PR, ¶ 3 (10/1/2021) (Justice Bolick).
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TRIAL RESULTS

Jury and Court Trial Results
October — December 2021
CLOSED

ATTORNEY
CO-COUNSEL
INVESTIGATOR
PARALEGAL
MITIGATION

JUDGE

CHARGE

NO. OF
COUNTS

RESULT

APPEALS (PD)
11/8/2021

M. STEINFELD

COURT OF
APPEALS

CR2017-134281-001
MARIJUANA-POSSESS/USE, F6
ARMED ROBBERY-WITH DEADLY WPN, F3
KIDNAP-DEATH/INJ/SEX/AID FEL, F2
GG ASLT-DEADLY WPN/DANG INST, F3
ENDANGERMENT, F6

1
1
3
2
1

SEARS

TR2021-108015-001
DUI-LIQUOR/DRUGS/VAPORS/COMBO, M1
DUI W/BAC OF .08 OR MORE, M1
EXTREME DUI-BAC .15- .20, M1
LIQUOR-POSS OPEN CONT IN VEH, M1
FTA-WRITTEN PROMISE TO APPEAR, M2

1
1
1
1
1

Remanded for New
Trial

JUSTICE COURT (PD)
12/1/2021

C. BRAAKSMA

Jury Trial - Dismissed
After Mistrial

TRIAL GROUP C (PD)
11/4/2021

M. STARK
S. SCHUTZ
L. TAYLOR

MEAD

CR2019-127865-001
CRIM TRESP 1ST DEG-RES STRUCT, F6

1

JURY TRIAL GUILTY AS CHARGED

10/19/2021

J. CEOLA
W. KUNZ

RYAN

CR2020-109060-001
DANGEROUS DRUG-POSS/USE, F4
MARIJUANA-POSSESS/USE, F6

1
1

JURY TRIAL GUILTY LESSER/
FEWER
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NAPD, the National Association of Public Defenders, is a community of 22,000+ public
defenders, contract counsel, investigators, social workers, IT staff, paralegals,
administrative staff, experts, researchers, and other public defense professionals committed
to delivering relevant, high-quality resources to advocates who are working on behalf of
poor people in America’s courts, communities, and prisons.
Membership gives you FREE access to NAPD’s live webinars, online meetups, and
facilitated discussion about sustaining well-being in public defense. In addition to upcoming
webinars, you will also have access to more than 300 recorded webinars in their archive.
The indigent defense offices in Arizona purchased an organizational membership with
NAPD through APDA. Talk to your office administrator to find out how you can take
advantage of this membership.
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