SERIAL 99214 RFP  COOLING LOOP SERVICES, COUNTY BUILDINGS

DATE OF LAST REVISION: November 02, 2016 CONTRACT END DATE: April 30, 2038

CONTRACT PERIOD THROUGH APRIL 30, 2620 2030 2038

TO: All Departments
FROM: Office of Procurement Services
SUBJECT: Contract for COOLING LOOP SERVICES, COUNTY BUILDINGS

Attached to this letter is published an effective purchasing contract for products and/or services to be supplied to
Maricopa County activities as awarded by the Board of Supervisors on April 19, 2000.

All purchases of products and/or services listed on the attached pages of this letter are to be obtained from the
vendor holding the contract. Individuals are responsible to the vendor for purchases made outside of contracts.
The contract period is indicated above.

Wes Baysinger, Chief Procurement Officer
Office of Procurement Services

SA/mm
Attach

Copy to: Office of Procurement Services
Don Jeffery, Facilities Management
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COOLING LOOP SERVICES, COUNTY BUILDINGS

1.0

2.0

INTENT:

Maricopa County (hereafter referred to as the County) is actively pursuing the construction of several new
facilities in their downtown informal campus area. As part of their design process, the County must
consider various options for the provision of energy and energy-related services. As the County's facilities
in this downtown area begin to take on the characteristics of a campus environment it is prudent to consider
energy options that have proven successful in similar campus settings. One such option is the provision of
chilled water through a "district cooling loop”. Recently, it has become evident that a number of
independent parties are quite interested in providing the County and other downtown cooling loads with a
district system. The County recognizes the success of these systems in other metropolitan areas and would
like to analyze this potential opportunity.

The Facilities Management Department (FMD) of the County therefore seeks specific proposals from
interested providers that are capable of serving the County's downtown facilities via a downtown chilled
water cooling loop. The County seeks these proposals to better evaluate a district cooling approach versus
more traditional methods of addressing cooling requirements. It is the County's intention to compare the
responses to this RFP against each other, and then against the estimated costs and benefits of owning and
operating a County central plant. The County retains the option to provide these services internally or
through some other means and is in no way obligated to award a contract to one of the bidding
organizations. If it is deemed to be in the best interest of the County to proceed with a received proposal, a
contract will be negotiated and executed between the selected proposer and the County.

The scope of this project shall include, but not necessarily be limited to, the turnkey provision of chilled water
as required by the County and described in the technical specification (Section 2 .0) of this RFP. Although the
County is seeking bids that clearly define costs for the provision of commodity chilled water, it is also of
importance to the County to understand qualitative differentiation issues that bidders may provide through
their systems and services. These issues may include discussion of energy flexibility and contract flexibility,
as well as any other less quantifiable features the bidder deems appropriate. These qualitative issues will be
given due consideration and will be factored into the overall proposal evaluation scoring system.

To facilitate and simplify the County’s evaluation of the proposals, and to ensure that each submittal receives
the same orderly review, all proposals must follow the format described in 85.32.. Proposals shall contain all
elements of the information requested. Exceptions must be noted in the manner described in §5.30.

THE COUNTY WILL NOT ALLOW THE USE OR LEASE OF ANY FACILITY OR LAND TO
ANY PROPOSER FOR USE IN CONNECTION WITH THIS CONTRACT.

TECHNICAL SPECIFICATIONS
2.1 Facilities Served:

Maricopa County's downtown complex consists of a number of existing and planned facilities in
an area bounded by Jefferson Street on the north, Jackson Street on the south, 1% Avenue on the
east, and 8™ Avenue on the west. The following individual facilities are to be considered in this
RFP. Other facilities could be considered in the future, but will not be addressed in this RFP.

New Downtown Facilities Occupied* Sq. Ft. Cooling* Peak (Tons) | Completion* Date
New Downtown Jail 400,000 1,500** 1/2004
New Office Complex 710,000 2,000 12/2003
556,000 1500
New Records Retention 120,000 300 3/2001
New Forensic Sciences 40,000 115 11/2001
Existing Buildings that may be
Included in a Cooling Loop
550
Security Building 230,000 00 Existing
Facilities Management 35,000 100 Existing
* Estimates used for bid evaluation purposes only.
** Load could approximately double based on the potential to double-bunk prisoners

Exhibit 2 contains a site map of the area proposed.
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ADMINISTRATIVE QUESTIONS:

The Proposer shall provide the following information pertaining to this project. This information
must be provided by each discrete team member, including any project partners and all
subcontractors, vendors, and/or investors with an equity stake in the project.

2.2.1  Firm name and business address, including telephone and fax number, and e-mail
address.

2.2.2  Year established, including former firm name, if any.
2.2.3  Type of ownership, such as proprietorship, partnership, or corporation.

2.2.4  Provide state of incorporation or registration and related information on corporate
ownership and parent company, if any.

2.2.5 Indication of whether firm is licensed to do business in the State of Arizona, and in the
City of Phoenix.

2.2.6  Provide names of corporate management and project manager, including mailing address
and telephone numbers. Also indicate the authorized negotiator who would be the
person who is empowered to make binding commitments on behalf of the company
and/or proposal team.

PROJECT APPROACH:

The Proposer shall discuss and clearly explain the technical, financial, and business approach that is
suggested for undertaking this project. This section shall include general information of proposed
contract terms and project performance. Please include the following detailed information:

2.3.1  The method for pricing delivery of chilled water to Maricopa County. Please describe
qualitatively the proposed pricing structure including cost-per-unit [ton-hr] of cooling
capacity, demand charges, monthly service fees, variable fees, start-up fees, etc.

2.3.2  Pricing - Commodity Charges:
For each facility listed in the table in §2.1, indicate on attachment A the cost-per-ton-hour
proposed for cooling services.

2.3.3  Pricing — Demand Charges
For each facility listed in the table in §2.1, indicate on attachment A the monthly cost-per-
peak-ton proposed for cooling services.

2.3.4  Pricing — Ancillary Fees
For each facility listed in the table in §2.1, indicate on attachment A ancillary fees such
as monthly or annual service fees, or any other fees occurring during the life of the
contract.

2.3.5  Pricing - Initial Costs

For each facility listed in the table in §2.1, indicate on attachment A initial costs or services
that would be expended by Maricopa County in implementing the proposed project. These
include infrastructure and property costs, and other anticipated direct expenses, which
would be required of Maricopa County in the execution of this project. Do not estimate
contract negotiation, legal, or management costs. Examples might include rights-of-way,
County personnel support, or permitting expenses that the Proposer will expect the County
to provide.

2.3.6  How will future energy price and supply risks be managed by the proposer?
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What demonstrable experience does the proposer have in hedging energy costs? Will a
variety of energy sources be utilized in the production of chilled water to guard against
price volatility?

Identify guarantees and remedies regarding the potential disruption of chilled water
delivery:

Please describe contingencies for meeting the County's cooling requirements should the
primary source or distribution system of chilled water be disrupted for any reason.

Identify and describe any other proposed benefits to Maricopa County that will result
from the Proposer’s involvement in this project. These may include other quantifiable
savings not otherwise listed above or perceived benefits of a more qualitative nature.

How does the Proposer intend to finance the project?:

If debt financing is anticipated, provide information on debt/equity structure, lender(s), and
experience with project financing. If other approaches, such as leases (including leveraged
leases), bonds or grants are to be used, describe the precise nature and arrangement of the
transaction. ldentify and describe all significant sources of funds that will be used to
construct the project. The Proposer shall expect to provide a Letter of Commitment from all
financial parties prior to final authorization of a contract with Maricopa County.

Contract terms:

2.3.10.1 Preferred payment arrangement (for example, fixed price, floating price
related to electric rates, take or pay minimums, price floors or caps).

2.3.10.2 Proposed approaches for dealing with load variations. How does the Proposer
suggest dealing with annual variations in cooling loads due to weather or
change of facility use? How will this affect the fixed and variable pricing for
services?

2.3.10.3  Will there be provisions for adding or reducing capacity based upon modified
load characteristics due to building use changes in the future?

2.3.10.4 How does the Proposer suggest allowing for flexibility in the contract through
re-openers or indexed/competitive rate provisions.

2.3.10.5 In the event of a performance default by the Proposer, will the County be
allowed to operate or modify the system to provide necessary cooling for
County buildings?

2.3.10.6 What methods are proposed for independent validation of metering and
billing? How are errors to be remedied? Note that the County will require
hourly chilled water consumption data for each building for each month of the
year.

2.3.10.7 What performance or reliability guarantees is the Proposer willing to provide?
2.3.10.8 Escalation/De-Escalation. How do you propose to adjust prices?

Technical Description of Project:
Provide a detailed explanation and description of the operating strategy and design
specifications for the project. Please include the following:

2.3.11.1 The proposer shall provide a Process and Instrumentation Diagram (PID)
indicating the capacity and type of all prime movers and major components,
temperature and flows, primary control points, and energy balances.
Specifically indicate the following:

(A)  Proposed delivery temperature of the chilled water.

(B) Maximum and minimum flow rates.

(C)  Method for varying capacity of the system.

(D)  Sizes and energy sources for the chillers.

(E)  Hardware and controls to be used for system capacity control.
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(F)  Sizes and type of cooling towers.

2.3.11.2 Energy supply requirements, such as electrical voltage and distribution power
needs. If equipment voltages greater than 12 kV are anticipated, describe the
equipment and systems for transformation and distribution of electrical
power. Single-line diagrams may be provided to assist in describing the
systems. Describe provisions for reliability of electrical supply.

2.3.11.3 Provide a guaranteed project operational delivery date including a time line
indicating significant project activities. This project schedule should include
fundamental information on major project development activities, such as
design, permitting, material and equipment delivery lead times, installation,
start-up, and commissioning.

RELATED EXPERIENCES AND REFERENCES:

2.4.1  The Proposer shall provide a summary of their background and experience in providing
district cooling systems similar to this project. Include projects for which the proposer
has acted as a prime or general contractor, developer, or financier, or has a major role in
such projects. Include information on the project’s customers, location, size, operational
characteristics, contract size, and years of operation. This project description should also
clearly identify the Proposer’s role in the project and its affiliation with other principals
in completing it.

2.4.2  Provide a description of those special projects, awards, or opportunities which make the
proposer especially experienced for this type of project.

2.4.3  Describe and quantify the firm’s success rate for completing projects on time and within
budget. For each project cited, include information on the planned construction start and
end dates, and the actual date of completion.

2.4.4  The Proposer shall specifically state the ability to complete this project within the time
frame described in Technical Description (82.3.11.3). Please provide a listing of other
projects currently underway and potential conflicts that may arise as a result of current
and future committed workload.

2.45  Provide customer references as described in §5.15. Place in proposal as indicated in
§5.32.10 using attachment C.

SPECIAL TERMS & CONDITIONS:

3.1

3.2

3.3

TERMS AND PAYMENT:

Payment under contract will be made in the manner provided by law. Invoices shall be prepared and
submitted in accordance with the instructions provided on the Purchase Order. Invoices shall contain
the following information: Purchase Order number, item numbers, description of supplies and
or/services, sizes, quantities, unit prices and extended totals and applicable sales/use tax. The County
is not subject to excise tax.

USAGE REPORT:

The Contractor shall furnish the County a monthly usage report delineating the acquisition activity
governed by the Contract. The format of the report shall be approved by the County and shall
disclose the quantity and dollar value of each contract item by individual unit. In addition to total
monthly consumption and cost figures, hourly chilled water consumption data for each building shall
be provided in electronic format via electronic mail or other means.

ACCEPTANCE
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Upon successful completion of the test performance period, the system shall be deemed accepted and
the contract period will begin. All documentation shall be completed prior to final acceptance.

Compensation to either party occurring from a project schedule delay (delayed construction
completion on the part of the County, or delayed loop completion on the part of the proposer)
shall be negotiated and developed after selection of a proposal, and prior to final contract
approval. The County recognizes the need to begin the sale of predictable commodity amounts,
within predictable timeframes, on the part of the proposer.

CONTRACT TERMS & CONDITIONS:

41

4.2

4.3

44

4.5

4.6

LANGUAGE FOR REQUIREMENTS CONTRACTS:

Contractors signify their understanding and agreement by signing this document, that the Contract
resulting from this proposal will be a requirements contract. However, this Contract does not
guarantee that any purchases will be made. It only indicates that if purchases are made for the
services contained in this Contract, that they will be purchased from the Contractor awarded that
item. Orders will only be placed when a need is identified by a Using Agency or Department and
proper authorization and documentation have been approved.

CONTRACT LENGTH:

This Request for Proposals is for awarding a firm fixed price contract to cover a FHEFEEN-{15)
TWENTY (20) year period.

OPTION TO EXTEND:

The County may, at their option and with the approval of the Contractor, extend the period of this
agreement up to a maximum of TWO (2), FIVE (5) year options. The Contractor shall be notified in
writing by the Office of Procurement Services of the County's intention to extend the contract
period at least thirty (30) calendar days prior to the expiration of the original contract period.

ESCALATION OR DE-ESCALATION:
Any requests for price adjustments must be submitted thirty (30) days prior to the Centract annual

renewal date. Justification for the requested adjustment in cost of labor and/or materials must be
accompanied by approprlate documentatron Esealatten—sh&”—net—exeeed—the—merease—m—the—bt%

Increases shaII be approved in wrrtrng by the Office of Procurement Services prror to any adjusted
invoicing submitted for payment.

UNCONDITIONAL TERMINATION FOR CONVENIENCE:

Maricopa County may terminate the resultant Contract for convenience by providing sixty (60)
calendar days advance notice to the Contractor.

DEFAULT:

The County may suspend, terminate, or modify this contract immediately upon written notice to the
Contractor in the event of a nonperformance of stated objectives or other material breach of
contractual obligations; or upon the happening of any event which would jeopardize the ability of the
Contractor to perform any of its contractual obligations. Maricopa County reserves the right to have



4.7

4.8

49

4.10

411

SERIAL 99214-RFP

service provided by other than the Contractor if the Contractor is unable or fails to provide requested
service within the specified time frame.

TERMINATION BY THE COUNTY:

If the Contractor should be adjudged bankrupt or should make a general assignment for the benefit of
its creditors, or if a receiver should be appointed on account of its insolvency, the County may
terminate this Agreement. If the Contract should persistently or repeatedly refuse or should fail,
except in cases for which extension of time is provided, to provide enough properly skilled workers
or proper materials, or persistently disregard laws and ordinances, or not proceed with work or
otherwise be guilty of, a substantial violation of any provision of this Agreement, then the County
may terminate this Agreement. Prior to termination of this Agreement, the County shall give the
Contractor fifteen (15) calendar days written notice. Upon receipt of such termination notice, the
Contractor shall be allowed fifteen (15) calendar days to cure such deficiencies.

APPROPRIATION CONTINGENCY:

The Contractor recognized that any agreement entered into shall commence upon the day first
provided and continued in full force and effect until termination in accordance with its provisions.
The Contractor and the County herein recognized that the continuation of any contract after the close
of any given fiscal year of the County which fiscal years end on June 30 of each year, shall be subject
to the approval of the budget of the County providing for or covering such contract item as an
expenditure therein. The County does not represent that said budget item will be actually adopted,
said determination being the determination of the County Board of Supervisors at the time of the
adoption of the budget.

ORGANIZATION - EMPLOYMENT DISCLAIMER:

The Contract is not intended to constitute, create, give rise to or otherwise recognize a joint venture
agreement or relationship, partnership or formal business organization of any kind, and the rights and
obligations of the parties shall be only those expressly set forth in the Contract.

The parties agree that no persons supplied by the Contractor(s) in the performance of obligations
under the agreement are considered to be County employees, and that no rights of County civil
service, retirement or personnel rules accrue to such persons. The Contractor(s) shall have total
responsibility for all salaries, wages, bonuses, retirement withholdings, workmen's compensation,
other employee benefits and all taxes and premiums appurtenant thereto concerning such persons,
and shall save and hold the County harmless with respect thereto.

STATUTORY RIGHT OF CANCELLATION FOR CONFLICT OF INTEREST:

Notice is given that pursuant to A.R.S. § 38-511 the County may cancel this Contract without penalty
or further obligation within three years after execution of the contract, if any person significantly
involved in initiating, negotiating, securing, drafting or creating the contract on behalf of the County
is at any time while the Contract or any extension of the Contract is in effect, an employee or agent of
any other party to the Contract in any capacity or consultant to any other party of the Contract with
respect to the subject matter of the Contract. Additionally, pursuant to A.R.S. § 38-511 the County
may recoup any fee or commission paid or due to any person significantly involved in initiating,
negotiating, securing, drafting or creating the contract on behalf of the County from any other party
to the contract arising as the result of the contract.

INDEMNIFICATION AND INSURANCE:
4.11.1 INDEMNIFICATION

To the fullest extent permitted by law, the CONTRACTOR shall defend, indemnify, and
hold harmless the COUNTY, its agents, representatives, officers, directors, officials, and
employees from and against all claims, damages, losses and expenses, including but not
limited to attorney fees, court costs, expert witness fees, and the cost of appellate
proceedings, relating to, arising out of, or alleged to have resulted from the acts, errors,
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omissions or mistakes relating to the performance of this Contract. CONTRACTOR’S duty
to defend, indemnify and hold harmless the COUNTY, its agents, representatives, officers,
directors, officials, and employees shall arise in connection with any claim, damage, loss or
expense that is attributable to bodily injury, sickness, disease, death, or injury to,
impairment, or destruction of property, including loss of use resulting therefrom, caused by
any acts, errors, omissions or mistakes in the performance of this Contract including any
person for whose acts, errors, omissions or mistakes, the CONTRACTOR may be legally
liable.

The amount and type of insurance coverage requirements set forth herein will in no way be
construed as limiting the scope of the indemnity in this paragraph.

Abrogation of Arizona Revised Statutes Section 34-226:

In the event that A.R.S. 8 34-226 shall be repealed or held unconstitutional or otherwise
invalid by a court of competent jurisdiction, then to the fullest extent permitted by law, the
CONTRACTOR shall defend, indemnify and hold harmless the COUNTY, its agents,
representatives, officers, directors, officials and employees from and against all claims,
damages, losses and expenses (including but not limited to attorney fees, court costs, and
the cost of appellate proceedings), relating to, arising out of, or resulting from
CONTRACTOR’S work or services. CONTRACTOR’S duty to defend, indemnify and
hold harmless, and the COUNTY, its agents, representatives, officers, directors, officials
and employees shall arise in connection with any claim, damage, loss or expense that is
attributable to bodily injury, sickness, disease, death, injury to, impairment or destruction of
property including loss of use resulting therefrom, caused in whole or in part by any act or
omission of the CONTRACTOR, anyone CONTRACTOR directly or indirectly employs or
anyone for whose acts CONTRACTOR may be liable, regardless of whether it is caused in
part by a party indemnified hereunder, including the COUNTY.

The amount and type of insurance coverage requirements set forth below will in no way be
construed as limiting the scope of the indemnity in this paragraph.

The scope of this indemnification does not extend to the sole negligence of the COUNTY.
INSURANCE REQUIREMENTS

CONTRACTOR, at CONTRACTOR’S own expense, shall purchase and maintain the
herein stipulated minimum insurance with companies duly licensed, possessing a current
A.M. Best, Inc. Rating of B++6, or approved unlicensed companies in the State of Arizona
with policies and forms satisfactory to the COUNTY.

All insurance required herein shall be maintained in full force and effect until all work or
service required to be performed under the terms of the Contract is satisfactorily completed
and formally accepted. Failure to do so may, at the sole discretion of the COUNTY,
constitute a material breach of this Contract.

The CONTRACTOR’S insurance shall be primary insurance as respects the COUNTY, and
any insurance or self-insurance maintained by the COUNTY shall not contribute to it.

Any failure to comply with the claim reporting provisions of the insurance policies or any
breach of an insurance policy warranty shall not affect coverage afforded under the
insurance policies to protect the COUNTY.

The insurance policies may provide coverage which contains deductibles or self-insured
retentions. Such deductible and/or self-insured retentions shall not be applicable with
respect to the coverage provided to the COUNTY under such policies. The
CONTRACTOR shall be solely responsible for the deductible and/or self-insured retention
and the COUNTY, at its option, may require the CONTRACTOR to secure payment of
such deductibles or self-insured retentions by a surety bond or an irrevocable and
unconditional letter of credit.
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The COUNTY reserves the right to request and to receive, within 10 working days, certified
copies of any or all of the herein required insurance policies and/or endorsements. The
COUNTY shall not be obligated, however, to review such policies and/or endorsements or
to advise CONTRACTOR of any deficiencies in such policies and endorsements, and such
receipt shall not relieve CONTRACTOR from, or be deemed a waiver of the COUNTY’S
right to insist on strict fulfillment of CONTRACTOR'’S obligations under this Contract.

The insurance policies required by this Contract, except Workers’ Compensation, shall
name the COUNTY, its agents, representatives, officers, directors, officials and employees
as Additional Insureds.

The policies required hereunder, except Workers” Compensation, shall contain a waiver of
transfer of rights of recovery (subrogation) against the COUNTY, its agents,
representatives, officers, directors, officials and employees.

Commercial General Liability. CONTRACTOR shall maintain Commercial General
Liability insurance with a limit of not less than $1,000,000 for each occurrence with a
$2,000,000 Products/Completed Operations Aggregate and a $2,000,000 General
Aggregate Limit. The policy shall include coverage for bodily injury, broad form property
damage, personal injury, products and completed operations and blanket contractual
coverage including, but not limited to, the liability assumed under the indemnification
provisions of this Contract which coverage will be at least as broad as Insurance Service
Office, Inc. Policy Form CG 00 00 01 1093 or any replacements thereof. The coverage shall
include X, C, U.

The policy shall contain a severability of interest provision, and shall not contain a sunset
provision or commutation clause, or any provision which would serve to limit third party
action over claims.

The Commercial General Liability additional insured endorsement shall be at least as broad
as the Insurance Service Office, Inc.’s Additional Insured, Form , CG 20 10 11 85, and shall
include coverage for CONTRACTOR’S operations and products and completed operations.

If the CONTRACTOR subcontracts any part of the work, services or operations awarded to
the CONTRACTOR, he shall purchase and maintain, at all times during prosecution of the
work, services or operations under this Contract, an Owner’s and CONTRACTOR’S
Protective Liability insurance policy for bodily injury and property damage, including
death, which may arise in the prosecution of the CONTRACTOR’S work, service or
operations under this Contract. Coverage shall be on an occurrence basis with a limit not
less than $1,000,000 per occurrence, and the policy shall be issued by the same insurance
company that issues the CONTRACTOR’S Commercial General Liability insurance.

Automobile Liability. CONTRACTOR shall maintain Automobile Liability insurance with
an individual single limit for bodily injury and property damage of no less than $1,000,000,
each occurrence, with respect to CONTRACTOR’S vehicles (whether owned, hired, non-
owned), assigned to or used in the performance of this Contract.

Workers’ Compensation. The CONTRACTOR shall carry Workers’ Compensation
insurance to cover obligations imposed by federal and state statutes having jurisdiction of
CONTRACTOR’S employees engaged in the performance of the work or services, as well
as Employer’s Liability insurance of not less than $1,000,000 for each accident, $1,000,000
disease for each employee, and $1,000,000 disease policy limit.

In case any work is subcontracted, the CONTRACTOR will require the Subcontractor to
provide Workers’ Compensation and Employer’s Liability insurance to at least the same
extent as required of the CONTRACTOR.

CERTIFICATES OF INSURANCE
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Prior to commencing work or services under this Contract, CONTRACTOR shall furnish the
COUNTY with Certificates of Insurance, or formal endorsements as required by the Contract, issued
by CONTRACTOR’S insurer(s), as evidence that policies providing the required coverages,
conditions and limits required by this Contract are in full force and effect. Such certificates shall
identify this contract number and title.

In the event any insurance policy(ies) required by this contract is(are) written on a “claims made”
basis, coverage shall extend for two years past completion and acceptance of the CONTRACTOR’S
work or services and as evidenced by annual Certificates of Insurance.

If a policy does expire during the life of the Contract, a renewal certificate must be sent to the
COUNTY fifteen (15) days prior to the expiration date.

CANCELLATION AND EXPIRATION NOTICE:

Insurance required herein shall not expire, be canceled, or materially changed without thirty (30)
days prior written notice to the COUNTY.

PERFORMANCE BOND:

The successful Contractor will be required to furnish a performance bond in the amount of
$5,000,000.00 within 10 days from receipt of notification of award. Date of U.S. postmark will be
accepted as date of delivery of performance bond. Contractors are requested to tender this bond on a
Document approved by the Arizona Department of Insurance. One Contractor failing to supply a
performance bond as required will forfeit his right to the contract. A cashier's check, certified
commercial check, irrevocable letter of credlt or cemflcate of deposit, WI|| be accepted in lieu of
bond.

OFFSET FOR DAMAGES:

In addition to all other remedies at Law or Equity, the County may offset from any money due to the
Contractor any amounts Contractor owes to the County for damages resulting from breach or
deficiencies in performance under this Contract.

ADDITIONS/DELETIONS OF SERVICE:

The County reserves the right to add and/or delete services to this Contract. Should a service
requirement be deleted, payment to the Contractor will be reduced proportionally, to the amount of
service reduced in accordance with the bid price. Should additional services be required from this
Contract, prices for such additions will be negotiated between the Contractor and the County.

ASSIGNMENT OR SUBCONTRACTING:

Neither this Agreement, nor any portion thereof, may be assigned by Contractor without the written
consent of the County first having been obtained. Any attempt by the Contractor to assign or
subcontract any performance of this Contract without the written consent of the County shall be null
and void and shall constitute a breach of this Contract.

The Subcontractor’s rate for the job shall not exceed that of the Prime Contractor’s rate, as bid in the
pricing section, unless the Prime Contractor is willing to absorb any higher rates. The
Subcontractor’s invoice shall be invoiced directly to the Prime Contractor, who in turn shall pass-
through the costs to the County, without mark-up. A copy of the Subcontractor’s invoice must
accompany the Prime Contractor’s invoice.

AMENDMENTS:

All amendments to this Contract must be in writing and signed by both parties.
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CONFORMATION WITH THE LAW:

This service shall be accomplished in conformity with the laws, ordinances, rules, regulations and
zoning restrictions of the United States of America, the State of Arizona, County of Maricopa, and
the City of Phoenix.

CONTRACT COMPLIANCE MONITORING:

The Office of Procurement Services and Facilities Management Department shall monitor the
Contractors compliance with, and performance under, the terms and conditions of the Contract. The
Contractor shall make available for inspection and/or copying by the County all records and accounts
relating to the work performed or the services provided in this Contract.

ACCESS TO AND RETENTION OF RECORDS FOR THE PURPOSE OF AUDIT
AND/OR OTHER REVIEW:

4.21.1 Inaccordance with section MCI 367 of the Maricopa County Procurement Code the
Contractor agrees to retain all books, records, accounts, statements, reports, files,
and other records and back-up documentation relevant to this Contract for six (6)
years after final payment or until after the resolution of any audit questions which
could be more than six (6) years, whichever is latest. The County, Federal or State
auditors and any other persons duly authorized by the Department shall have full
access to, and the right to examine, copy and make use of, any and all said
materials.

4.21.2 If the Contractor’s books, records , accounts, statements, reports, files, and other
records and back-up documentation relevant to this Contract are not sufficient to
support and document that requested services were provided, the Contractor shall
reimburse Maricopa County for the services not so adequately supported and
documented.

AUDIT DISALLOWANCES:

If at any time it is determined by the Department that a cost for which payment has been made is a
disallowed cost, the Department shall notify the Contractor in writing of the disallowance and the
required course of action ,which shall be at the option of the Department either to adjust any future
claim submitted by the Contractor by the amount of the disallowance or to require repayment of the
disallowed amount by the Contractor forthwith issuing a check payable to Maricopa County.

P.O. CANCELLATION LANGUAGE:

The Office of Procurement Services reserves the right to cancel Purchase Orders within a
reasonable period of time after issuance. Should a Purchase Order be canceled, the County agrees to
reimburse the Contractor but only for actual and documentable costs incurred by the Contractor due
to and after issuance of the Purchase Order. The County will not reimburse the Contractor for any
costs incurred after receipt of County notice of cancellation, or for lost profits, shipment of product
prior to issuance of Purchase Order, etc. Contractors agree to accept verbal notification of
cancellation from the Office of Procurement Services with written notification to follow. By
submitting a proposal in response to this solicitation, the Contractor specifically acknowledges to be
bound by this cancellation policy.

RIGHTS IN DATA:

The County shall have the use of data and reports resulting from this Contract without additional cost
or other restriction except as may be established by law or applicable regulation. Each party shall
supply to the other party, upon request, any available information that is relevant to this Contract and
to the performance hereunder.
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SECURITY AND PRIVACY:

The Contractor agrees that none of its officers or employees shall use or reveal any research or
statistical information furnished by any person and identifiable to any specific private person for any
purpose other than the purpose for which it was obtained. Copies of such information shall not,
without the consent of the person furnishing such information, be admitted as evidence or used for
any purpose in any action, suit, or other judicial or administrative proceedings, unless ordered by a
court of competent jurisdiction. The County shall be notified immediately upon receipt of any such
order of court, pertaining to production of such information.

The Contractor shall incorporate the foregoing provisions of this paragraph in all of its authorized
Subcontracts.

SEVERABILITY:

Any provision of this Contract which is determined to be invalid, void, or illegal shall in no way
affect, impair, or invalidate any other provision hereof, and remaining provisions shall remain in full
force and effect.

VALIDITY:

The invalidity, in whole or in part, of any provision of this Agreement shall not void or affect the
validity of any other provision of this Contract.

CONTRACTOR RESPONSIBILITY:

The Contractor will be responsible for any damages whatsoever to County property as applicable
when such property is the responsibility or in the custody of the Contractor, his Employees or
Subcontractors.

Contractor agrees that all Subcontractors performing work under this Contract shall comply with its
provisions and it is expressly understood that all persons employed by the Contractor, either directly
or indirectly, shall be considered employees of the Contractor, and not employees of Maricopa
County.

Contractor acknowledges and agrees that it is liable and responsible for any act or omission by the
Contractor, its employees, agents, officers, representatives, and subcontractors occurring in the
course of Contractor's performance of this Contract, whether such act or omission occurs on County
property or elsewhere. Contractor shall be liable for any loss or damage arising out of or related to
Contractor's performance of this contract, Contractor shall bear the above stated liability, even in
absence of its own negligence, unless County actions caused the loss or damage (i.e., if regulation,
but damage occurs, Contractor is responsible for such damages.) Contractor shall bear the above
stated liability, consequential, incidental, direct, and indirect damages, and shall be liable for all
costs, including attorney's fees, incurred by the County to enforce this provision.

FAILURE TO PROVIDE SERVICES:

Maricopa County reserves the right to have service provided by other than the Contractor if the
Contractor is unable or fails to provide requested service within the specified time frame.

DELIVERY:

It shall be the Contractor's responsibility to meet the County's delivery requirements, as called for in
the Technical Specifications. Maricopa County reserves the right to obtain material on the open
market in the event the Contractor fails to make delivery and any price differential will be charged
against the Contractor.
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PRICE REDUCTIONS:

By submitting a bid or proposal in response to this solicitation, Contractors agree to guarantee that
Maricopa County is receiving the lowest price offered by your company to other customers added to
this loop or generating plant. for-similar-services-at-comparable-volumes-in-a-simiar-geographic
area- If at any time during the contract period your company offers a lower price to another
customer, notification not be made of price reductions, upon discovery Maricopa County shall
reserve the right to take any or all of the following actions:

4.31.1 Cancel the Contract, if it is currently in effect.

4.31.2 Determine the amount which the County was overcharged and submit a request for payment
from the Contractor for that amount.

4.31.3 Take the necessary steps to collect any performance surety provided on the applicable
contract.

CHANGES:

The County may require changes in the scope of the services to be performed by the Contractor
hereunder. All such changes, which are mutually agreed upon by and between all the parties, shall
be incorporated in written amendments to this Contract. All such amendments shall state any
increase or decrease in the amount of the compensation due to the Contractor for the change in scope.

EMPLOYEE RESPONSIBILITY:

No responsibility will attach to a county employee for the premature opening of a proposal not
properly addressed and identified in accordance with the proposal documents.

VERIFICATION REGARDING COMPLIANCE WITH ARIZONA REVISED STATUTES
841-4401 AND FEDERAL IMMIGRATION LAWS AND REGULATIONS:

434.1 By entering into the Contract, the Contractor warrants compliance with the
Immigration and Nationality Act (INA using e-verify) and all other federal
immigration laws and regulations related to the immigration status of its employees
and AR.S. 823-214(A).  The contractor shall obtain statements from its
subcontractors certifying compliance and shall furnish the statements to the
Procurement Officer upon request. These warranties shall remain in effect through
the term of the Contract. The Contractor and its subcontractors shall also maintain
Employment Eligibility Verification forms (I-9) as required by the Immigration
Reform and Control Act of 1986, as amended from time to time, for all employees
performing work under the Contract and verify employee compliance using the E-
verify system and shall keep a record of the verification for the duration of the
employee’s employment or at least three years, whichever is longer. 1-9 forms are
available for download at USCIS.GOV.

4.34.2 The County retains the legal right to inspect contractor and subcontractor employee
documents performing work under this Contract to verify compliance with paragraph
4.34.1 of this Section. Contractor and subcontractor shall be given reasonable notice
of the County’s intent to inspect and shall make the documents available at the time
and date specified. Should the County suspect or find that the Contractor or any of its
subcontractors are not in compliance, the County will consider this a material breach
of the contract and may pursue any and all remedies allowed by law, including, but
not limited to: suspension of work, termination of the Contract for default, and
suspension and/or debarment of the Contractor. All costs necessary to verify
compliance are the responsibility of the Contractor.
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VERIFICATION REGARDING COMPLIANCE WITH ARIZONA REVISED STATUTES
8835-391.06 AND 35-393.06 BUSINESS RELATIONS WITH SUDAN AND IRAN:

435.1

4352

By entering into the Contract, the Contractor certifies it does not have scrutinized
business operations in Sudan or Iran. The contractor shall obtain statements from its
subcontractors certifying compliance and shall furnish the statements to the
Procurement Officer upon request. These warranties shall remain in effect through
the term of the Contract.

The County may request verification of compliance for any contractor or
subcontractor performing work under the Contract. Should the County suspect or
find that the Contractor or any of its subcontractors are not in compliance, the
County may pursue any and all remedies allowed by law, including, but not limited to:
suspension of work, termination of the Contract for default, and suspension and/or
debarment of the Contractor. All costs necessary to verify compliance are the
responsibility of the Contractor.

CERTIFICATION REGARDING DEBARMENT AND SUSPENSION

4.36.1 The undersigned (authorized official signing for the Contractor) certifies to the best of
his or her knowledge and belief, that the Contractor, defined as the primary
participant in accordance with 45 CFR Part 76, and its principals:
4.36.1.1 are not presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from covered transactions by
any Federal Department or agency;

4.36.1.2 have not within 3-year period preceding this Contract been convicted of
or had a civil judgment rendered against them for commission of fraud
or a criminal offense in connection with obtaining, attempting to obtain,
or performing a public (Federal, State or local) transaction or contract
under a public transaction; violation of Federal or State antitrust statues
or commission of embezzlement, theft, forgery, bribery, falsification or
destruction of records, making false statements, or receiving stolen
property;

4.36.1.3 are not presently indicted or otherwise criminally or civilly charged by a
government entity (Federal, State or local) with commission of any of the
offenses enumerated in paragraph (2) of this certification; and

4.36.1.4 have not within a 3-year period preceding this Contract had one or more
public transaction (Federal, State or local) terminated for cause of
default.

4.36.2 Should the Contractor not be able to provide this certification, an explanation as to why
should be attached to the Contact.

4.36.3 The Contractor agrees to include, without modification, this clause in all lower tier
covered transactions (i.e. transactions with subcontractors) and in all solicitations
for lower tier covered transactions related to this Contract.

INFLUENCE

As prescribed in MC1-1202 of the Maricopa County Procurement Code, any effort to
influence an employee or agent to breach the Maricopa County Ethical Code of Conduct or
any ethical conduct, may be grounds for Disbarment or Suspension under MC1-902.

An attempt to influence includes, but is not limited to:
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A Person offering or providing a gratuity, gift, tip, present, donation, money,
entertainment or educational passes or tickets, or any type valuable contribution or
subsidy,

That is offered or given with the intent to influence a decision, obtain a contract,
garner favorable treatment, or gain favorable consideration of any kind.

If a Person attempts to influence any employee or agent of Maricopa County, the Chief
Procurement Officer, or his designee, reserves the right to seek any remedy provided by the
Maricopa County Procurement Code, any remedy in equity or in the law, or any remedy
provided by this contract.

CONTRACTOR LICENSE REQUIREMENT:

4.38.1

4.38.2

The Respondent shall procure all permits, licenses and pay the charges and fees
necessary and incidental to the lawful conduct of his business. The Respondent
shall keep fully informed of existing and future Federal, State and Local laws,
ordinances, and regulations which in any manner affect the fulfillment of a
Contract and shall comply with the same.

Respondents furnishing finished products, materials or articles of merchandise that
will require installation or attachment as part of the Contract, shall possess any
licenses required. A Respondent is not relieved of its obligation to posses the
required licenses by subcontracting of the labor portion of the Contract.
Respondents are advised to contact the Arizona Registrar of Contractors, Chief of
Licensing, at (602) 542-1502 to ascertain licensing requirements for a particular
contract. Respondents shall identify which license(s), if any, the Registrar of
Contractors requires for performance of the Contract.

POST AWARD MEETING:

The Contractor may/shall be required to attend a post-award meeting with the Using Agency to
discuss the terms and conditions of this Contract. This meeting will be coordinated by the
Procurement Officer of the Contract.



INGTON STREET, STE# 2570, PHOENIX, AZ 85004

E EAST WASH

NIGP CODE 90692

WILLING TO ACCEPT FUTURE SOLICITATIONS VIA EMAIL:

INTERNET ORDERING CAPABILITY: NO

OTHER GOV'T. AGENCIES MAY USE THIS CONTRACT: NO

YES

Commodity Charges:

6.1 NEW DOWNTOWN JAIL $
6.2 NEW OFFICE COMPLEX $
6.3 NEW RECORDS RETENTION $
6.4 NEW FORENSIC SERVICES $
6.5 FACILITIES MANAGEMENT $

COMPANY WEB SITE:
COMPANY CONTACT (REP):

E-MAIL ADDRESS (REP):

Terms:

Vendor Number:
Telephone Number:
Fax Number:

Contract Period:

.085  /per ton-hr.

.085  /per ton-hr.

.085  /per ton-hr.

.085  /per ton-hr.

.085  /per ton-hr.

WaAN-apses-com www.nrgthermal.com

Larry-Russel Mike Perfette
Larny-Russell@apses-com mike.perfette@nrgenergy.com

Net 10 days

W000004535-%;-2011000544-0 VC0000008567

Demand Charges:

$

$

15.83*
15.83*
15.83*
15.83*

15.83*

(602)-744-5254 (602) 281-9855
(602)-744-5136 (602) 340-0037

To cover the period ending April 30, 2020 2030 2038.

/per peak ton
/per peak ton
/per peak ton
/per peak ton
/per peak ton

*Per Month

Ancillary Fees:

SERIAL 99214-RFP

Initial Project Costs

(if any):



MASTER CHILLED WATER SERVICE AGREEMENT

Dated as of June 21, 2000

Between

Northwind Phoenix, LLC

and

Maricopa County,
By and Through its
Facilities Management Department

SERIAL 99214-RFP
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MASTER CHILLED WATER SERVICE AGREEMENT COVER PAGE

This Cover Page is attached to and made a part of that certain Master Chilled Water Service Agreement dated June
21, 2000, by and between the Customer identified below and Northwind Phoenix, LLC, a Delaware Limited

Liability Company.
CUSTOMER:

CUSTOMER’S INTEREST IN PREMISES:
OWNER OF PREMISES:

ADDRESS OF PREMISES:

PROJECTED COMMENCEMENT DATE:

DURATION OF INITIAL TERM:

CONTRACT CAPACITY:

INITIAL CONTRACT CAPACITY CHARGE:

INITIAL CONSUMPTION CHARGE:

NOTICES:

Maricopa County, a political subdivision of the State
of Arizona, by and through its Facilities Management
Department.

Sole Owner

Sole Owner

New Downtown Jail (Bounded by 3"-4™ Ave &
Jefferson — Madison St.)

New Office Complex (bounded by 6-7" Ave. &
Jefferson—-Madison St.

Phoenix, Arizona

By April 1, 2003

Twenty (20) years beginning upon the
Commencement Date together with an option for two
(2) additional five-year extensions.

3,000 Tons of chilled water service, subject to a one-
time adjustment as provided for in Section 1.1 of the
Agreement.

$ 47,500 per month. This charge shall be adjusted
from time to time in accordance with the terms of the
Chilled Water Service Agreement.

$.085 per Ton-Hour of chilled water service. This
charge shall be adjusted from time to time in
accordance with the terms of the Chilled Water
Service Agreement.

All notices and other communications shall be
addressed as follows:

If to Supplier:

Northwind Phoenix, LLC

One East Washington St, Ste# 2570
Phoenix, AZ 85004

Attn: General Manager

If to Customer:

Maricopa County

401 W. Jefferson St

Phoenix , AZ 85003

Attn: Director, Facility Management Dept.

This Cover Page is an integral part of the Chilled Water Service Agreement and its terms are incorporated into such

Agreement by reference.
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MASTER CHILLED WATER SERVICE AGREEMENT

THIS MASTER CHILLED WATER SERVICE AGREEMENT is dated as of June 21, 2000 (the “Effective Date™),
by and between NORTHWIND PHOENIX, LLC, a Delaware Limited Liability Company (the “Supplier”), and the
customer (the “Customer”) identified on the Cover Page (this and all other capitalized terms used in this Agreement
shall have the meanings ascribed to those terms in Appendix A attached to this Agreement).

RECITALS:
Customer possesses an interest in the Premises, which interest is described more fully on the Cover Page.
Customer desires to purchase from Supplier, and Supplier desires to provide to Customer, chilled water

service to cool space within the Premises, on the terms and subject to the conditions set forth in this
Agreement.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, Supplier and Customer agree as follows:

1.

Chilled Water Service. Supplier agrees to supply Customer with Customer’s requirements for chilled
water service up to the Contract Capacity to cool space within the Premises. If Customer’s demand
exceeds the Contract Capacity by ten percent (10%) during a period of three (3) consecutive months during
the term of this Agreement, such shall be addressed by the parties in accordance with the provisions of the
Contingency Plan adopted pursuant to Section 12.1 of this Agreement.

1.1 Adjustment in Contract Capacity. Customer shall have the right to adjust the Contract Capacity
provided for it under this Agreement giving consideration to the needs for chilled water services
at the Premises served under this Agreement as determined upon the experience gained in
operating the Premises over the 2003 and 2004 cooling seasons (May through September). If
Customer elects to adjust its Contract Capacity based upon this experience, it shall do so by
written notice to Supplier no later than October 31, 2004. Such adjustment may not be more than
twenty-five percent (25%) from the Contract Capacity stated in the Cover Page.

1.2 Additional Facilities. From time to time after the Effective Date of this Agreement, the parties
may agree to add other facilities owned and/or operated by the Customer to receive chilled water
service under this Agreement, upon terms and conditions to be mutually agreed upon by the
parties in writing, which shall be deemed subject to the terms of this Agreement, except to the
extent otherwise agreed by the parties. Supplier agrees to provide such additional chilled water
services, subject to capacity limitations that may then exist in its ability to serve additional
Customer facilities.

121  Northwind Distribution System. Northwind will extend the Northwind chilled water
distribution pipe on Madison Street from 4" Avenue to approximately 2™ Avenue (the
distribution pipe would terminate just east of the tap into the County courts Central Plant)
to serve the County Courts Central Plant and Madison Jail. Northwind shall install a “T”
and valves at the west side of the Madison Street & 4™ Avenue intersection for future
extension to the government Services (Blue) Building.

1.2.2  County Central Plant. 111 S. 3" Avenue. Northwind shall install a 1,100 ton chilled
water service into the County Central Plant in liew of the capacity associated with the
Plaza de Maricopa office complex at 5" Avenue and Jefferson St. The service would be
for a 20-year term and the County would reimburse Northwind for expenses associated
with the service installation. In-Service date of June 1, 2003.

@ Upon commencement of services the Completion Bond required in Section 2.1
of the Master Agreement may be cancelled.
(b) The County has a right to transfer the chilled water service from the Central

Plant to the Madison Street Jail, but would be subject to a transfer payment.
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(1) The transfer payment is determined by the total cost to reimburse
Northwind for its additional investment and related costs associated
with only serving the Madison Street Jail and assumes a 1,100 ton
capacity charge for the Madison Street Jail.

(2) The transfer payment due to Northwind is $ 1.45 million at time of
transferring the service. (This cost is Northwind’s “stranded” costs if
the County were to disconnect the Central Plant.)

3) The termination payment in the Master Agreement (applies only if the
Central Plant Northwind service was terminated and the Madison
Street Jail was not connected to Northwind) for the Central Plant would
be calculated by adding the transfer payment and the present value of
the remaining capacity charge payments on the term of the agreement
escalated at 2.5% annually and discounted at 9% per this Agreement.

1.2.3  Madison Street Jail. 225 W. Madison. Northwind shall install a service stub-out capable

of serving 1,100 tons to the property line for future connection to the Jail at the location
directed by the County. The County would reimburse Northwind for expenses associated
with the service stub-out.

(a)

(b)
(©)

(d)

The Madison Street Jail capacity amount and commencement date is allowed to
vary without any limitations up the beginning of the remodeling project design
development.

The County would be allowed to modify the contract capacity up to 25% for
two summers after connection to Northwind.

Northwind would have up to the beginning of the remodeling project design
development to commit to the County it will serve the Madison Street Jail by the
in-service date required by the County.

At the time the Madison Street Jail is connected, Northwind will extend the
service from the stub-out to the heat exchanger(s), up to 40 feet of piping.
Northwind will pay for the costs to install the service pipe, heat exchanger and
other related service work on the primary side of the heat exchanger(s) if the
Central Plant remains connected to Northwind. If at any time the Central Plant is
disconnected, the Northwind would be reimbursed their costs associated with
the connection of the service to the Madison Street Jail. The County would be
responsible for connecting the building loop to the secondary side of the heat
exchanger(s).

1.2.4  Government Services (Blue) Building. 5" Avenue and Jefferson St. Northwind will allow

the building capacity amount and commencement date to vary with out any limitations up
to the beginning of project design development.

(a)

(b)

(©)

Northwind would have up to the beginning of the project design development to
commit to the County it will seeve the building by the in-service date required
by the County.

Northwind will extend the service from the stub-our at 4" Avenue and Madison
to the heat exchanger(s) in the building. Northwind will pay for the costs to
install the service pipe, heat exchanger(s)

The County would be allowed to modify their contract capacity up to 25% for
two summers after connection to Northwind.

1.2.5 4™ Avenue Jail. The County is allowed to adjust the Capacity Amount of the 4" Avenue
Jail by no greater than 25% of the1,600 tons per Section 1.1 of this Agreement.

Specifications for Chilled Water Service. The specifications for chilled water services provided to
Customer under this Agreement, including the temperature and pressure of the chilled water, are
set forth in the IOM Specifications attached to this Agreement as Appendix E. Customer may not
use the chilled water provided to Customer pursuant to this Agreement to cool space within
properties other than the Premises. The parties acknowledge and agree that the Customer’s new
Jail Facility, to be served under this Agreement with chilled water service is to be accorded the
highest priority of service provided by Supplier, second only to the chilled water service to be
provided by the Supplier to the Bank One Ballpark, and above all other customers served or to be
served with chilled water service in the Downtown Phoenix Area.
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Commencement Date This Agreement is effective upon its execution by the parties. The
Commencement Date shall be the date on which Supplier is ready and able to begin supplying
Customer with the chilled water service in accordance with the terms of this Agreement, provided
such date shall not be earlier than the Projected Commencement Date unless otherwise agreed by
Supplier and Customer. If the Commencement Date fails to occur within fifteen (15) days after the
Projected Commencement Date for any reason other than the occurrence of a Force Majeure
Event or a delay caused by Customer, then Supplier shall provide Customer with a temporary
substitute cooling system reasonably acceptable to Customer within eighteen (18) days after the
Projected Commencement Date, provided that the use of such temporary substitute service or
system shall not relieve Customer from the obligation of paying the Contract Capacity Charge or
any other amounts set forth in this Agreement. If Supplier does not begin to supply Customer with
the chilled water service required by this Agreement within forty-five (45) days after the Projected
Commencement Date for any reason other than the occurrence of a Force Majeure Event or
Customer Default, then Customer may terminate this Agreement upon not less than five (5) days
prior written notice to Supplier given at any time prior to the sixtieth (60™) day following the
Projected Commencement Date, in which event Supplier shall be liable to the Customer for the
positive difference, if any, between the cost of cooling Customer would have incurred under this
Agreement and the cost it actually incurs to acquire a cooling substitute for its Premises to be
served under this Agreement. If Customer fails to take chilled water service under this Agreement
on the Commencement Date for any reason other than the occurrence of a Force Majeure Event or
a delay caused by Supplier, Customer shall nevertheless be obligated to commence payment to
Supplier of the Contract Capacity Charge. Supplier will provide a completion bond in the initial
amount of five million dollars ($5,000,000.00) within ten (10) business days after execution of this
Agreement. The completion bond will be provided on a form acceptable to the Arizona Department
of Insurance. The completion bond will be identified with bid serial number, title and return address.

Initial Term; Extensions. The Initial Term of this Agreement commences on the Commencement
Date and continues until April 30, 2038, for-theperiod-specified—on-the-CoverPage; unless
earlier terminated eartier pursuant to the terms of this Agreement. Customer shall have the option
of extending the Initial Term for two (2) additional five-year renewal terms, upon ninety (90)
days’ prior written notice to Supplier, subject to the same terms and conditions as provided for in
this Agreement (as modified by this Amendment No.5).

Charges and Adjustments:

2.3.1  Monthly Contract Capacity Charge. From and after the Commencement Date, Customer
shall pay to Supplier monthly during the term of this Agreement the Contract Capacity
Charge for Supplier’s undertaking to supply chilled water service up to the Contract
Capacity.

2.3.2  Consumption Charge. Customer shall pay to Supplier the monthly Consumption Charge
for chilled water service actually provided to Customer during such month.

2.3.3  Pricing Verification. Supplier has represented to Customer that during the term of this
Agreement, Customer shall be afforded pricing for chilled water service that is consistent
with the lowest pricing afforded Supplier’s customers connected to the Supplier’s district
cooling system in Downtown Phoenix, with substantially similar services at substantially
similar volumes. Customer or Customer’s designated representative shall have the right
to verify this representation annually on the anniversary date of the Commencement Date
by reviewing Supplier’s records reflecting pricing afforded Supplier’s most preferred
customers; provided, however, that Customer understands and agrees that such
information is confidential and as between Supplier and Customer shall remain the
exclusive property of Supplier. Customer may inspect such information but may not
make copies or excerpts or otherwise disclose such information.

Adjustments.
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Contract Capacity Charge. On February 1, 2001, and on February 1 of each year
thereafter, the Contract Capacity Charge shall be adjusted by the sum of the following:

@ The initial Contract Capacity Charge, plus

(b) The product of (i) the initial Contract Capacity Charge, multiplied by (ii) the
percentage change, if any, in the Consumer Price Index (“CPI”). The percentage
change is calculated by dividing the column headed “ANN” of the table included in
Appendix D for the calendar year immediately preceding the calendar year in which
the adjustment to the Contract Capacity Charge is to occur by the column headed
“ANN” of the table included in Appendix D for year 1999 (base year) and
subtracting 100%.

The foregoing adjustment shall in no event result in a decrease in the Contract Capacity
Charge in any year except as otherwise expressly provided for in this Agreement. The
Contract Capacity Charge, if adjusted as aforesaid, shall remain unchanged until it is
adjusted again pursuant to the terms of this Section or Section 2.4.3 below. Attached
hereto as Appendix D is an illustration that contains a sample of the CPI values and an
example of the calculation of the adjustment provided for in this Section 2.4.1. Actual
CPI values will be updated accordingly.

Consumption Charge. On February 1, 2001, and on February 1 of each year thereafter,
the Consumption Charge shall be adjusted by the sum of the following:

@ The initial Consumption Charge; plus

(b) The product of (i) the initial Consumption Charge, multiplied by (ii) fifty
percent (50%) of the percentage increase or decrease, if any, in the CPl. The
percentage change is calculated by dividing the column headed “ANN” of the
table included in Appendix D for the calendar year immediately preceding the
calendar year in which the adjustment to the Consumption Charge is to occur by
the column headed “ANN” of the table included in Appendix D for year 1999
(base year) and subtracting 100%; plus

(© The product of (i) the initial Consumption Charge, multiplied by (ii) fifty
percent (50%) of the percentage increase, if any, in the Producer Price Index
(“PPI”). The percentage change is calculated by dividing the column headed
“ANN” of the table included in Appendix D for the calendar year immediately
preceding the calendar year in which the adjustment to the Consumption Charge
is to occur by the column headed “ANN” of the table included in Appendix D
for year 1999 (base year) and subtracting 100%.

The Consumption Charge, if adjusted as aforesaid, shall remain unchanged until it is
adjusted again pursuant to the terms of this Section or Section 2.4.3 below. Attached
hereto as Appendix D is an illustration which contains sample indices and calculation of
the adjustment provided for in this Section 2.4.2. Actual index values will be updated
accordingly.

Effects of Changes of Law; Taxes, Fees and other Charges. Supplier may adjust the
Contract Capacity Charge and the Consumption Charge to reflect any other increases or
decreases in Supplier’s costs of providing chilled water service that result from the
adoption or modification of any applicable laws, rules, ordinances, regulations or orders
of any governmental authority, or from any change in the interpretation by any court,
tribunal or regulatory agency of any such applicable laws, rules, ordinances, regulations
or orders, after the date of this Agreement, and such adjustment shall become effective
immediately upon notice of the adjustment to Customer. By way of illustration and not
exclusion, Customer shall pay to Supplier any Taxes levied upon the acquisition and
installation of the Connection Equipment for Customer’s benefit, and the supply of
chilled water service under this Agreement, including without limitation any use or
license fee, upon receipt of Supplier’s invoice for such Taxes.

Payment Terms



3.1

3.2

3.3

SERIAL 99214-RFP

Invoices. Beginning on the Commencement Date, Supplier shall deliver to Customer monthly
invoices reflecting all amounts then owing by Customer. Each invoice shall provide the
Customer’s monthly measured ton-hours consumed and peak demand tonnage. In addition,
Supplier will provide Customer with hourly chilled water consumption data measured in tons, or
flowrate and temperature difference, for each building served, for each month of service. The
data will be provided electronically by way of spreadsheet or delimited text format within thirty
(30) days after the end of each billing cycle. Attached to this Agreement, as Appendix D, is a
sample bill that illustrates the manner in which Customer’s monthly billing will be calculated.
The Contract Capacity Charge shall be prorated for partial first and last months within the term of
this Agreement and shall be due and payable each month in advance. The Consumption Charge
shall be due and payable each month in arrears. Payment shall be due in full, on or before the
tenth (10™) day following receipt of each invoice. Customer shall not be permitted to setoff any
amounts owing by Customer to Supplier against any amounts owing by or claimed to be owing by
Supplier to Customer or otherwise reduce any amounts owing by Customer to Supplier.

Disputed Invoices. If Customer provides Supplier with written notice of its good faith belief that
a Consumption Charge set forth on an invoice from Supplier is incorrect within ten (10) days after
receipt of such invoice, then Customer may withhold the payment of the disputed portion of such
Consumption Charge; provided, however, that at no time may Customer withhold payment of
Consumption Charges exceeding Thirty Thousand and 00/100 Dollars ($30,000.00) in the
aggregate, nor may Customer withhold payment of any amounts that are not in dispute. If
Customer fails to pay any portion of the Consumption Charges withheld pursuant to the terms of
the preceding sentence, no Customer Default shall be deemed to exist because of such failure of
payment provided that Customer pays the amount the Customer and Supplier agree is owing to
Supplier within ten (10) days following the resolution of such dispute.

Default Rate Interest. Any amounts owing by Customer to Supplier pursuant to the terms of this
Agreement and not paid when due shall bear interest until paid at the rate defined in Section 35-
342, Arizona Revised Statues, and such interest shall be due and payable upon receipt of
Supplier’s invoice.

Installation, Maintenance and Ownership of Transfer Station and Connection Equipment

4.1

4.2

4.3

4.4

Installation of Equipment. Supplier shall install the Equipment in accordance with the IOM
Specifications attached to this Agreement as Appendix E. Customer shall cooperate with Supplier
to the extent necessary to facilitate the installation of the Equipment in a timely, safe and efficient
manner. The Transfer Station shall remain the personal property of Supplier and shall not be
deemed a fixture of the Premises.

Location of Equipment. Customer shall provide a safe and secure space within the Premises that is
reasonable and appropriate for the installation, inspection, testing, servicing, maintenance,
operation, replacement and removal of the Equipment, which space shall include the location(s)
described in the IOM Specifications. Supplier shall be given a reasonable right of ingress to and
egress from the Equipment on the Premises in accordance with Section 6.

Maintenance of Transfer Station. Supplier shall maintain the Transfer Station during the term of
this Agreement, at Supplier’s sole cost and expense, in accordance with IOM Specifications,
provided that if the Transfer Station is damaged or destroyed as a direct result of the acts of
Customer or its agents, employees, tenants, customers, contractors or other Persons for whom
Customer is responsible, then Customer shall be liable for the cost of the required repair or
replacement.

Connection Equipment. Customer shall maintain the Connection Equipment during the term of
this Agreement, at Customer’s sole cost and expense, in accordance with IOM Specifications.
The Connection Equipment shall become the property of Customer upon the actual
Commencement Date.
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4.5 Point of Responsibility. The parties agree that Supplier shall be responsible for the operation and
maintenance of its Equipment up to and at the heat exchanger (the “Point of Interconnection”) and
Customer shall be responsible for operation and maintenance of its equipment after the Point of
Interconnection.

Metering.

Chilled water service provided by Supplier shall be metered through devices provided by Supplier for such
purpose as provided for in the IOM Specifications attached to this Agreement as Appendix E. Such meters
shall be owned and maintained by the Supplier. Customer shall not tamper with or otherwise interfere with
such devices.

Rights of Access.

6.1 Generally. Commencing on the date of this Agreement, Supplier and its employees, agents,
contractors and representatives shall have a non-exclusive right of access to and through the
Premises (and, if applicable, any additional Customer facilities made subject to this Agreement) at
all times to the extent reasonably necessary for the convenient and efficient exercise and
performance of Supplier’s rights, duties and obligations under this Agreement, including the
installation, testing, maintenance, operation, repair, replacement and removal of the Equipment.

6.2 Protection of Transfer Station. Neither Customer nor its agents, employees, tenants, customers,
contractors or other Persons under its control shall authorize or permit any Person (other than a
duly authorized employee or agent of Supplier) to operate, maintain, alter or otherwise have
access to the Transfer Station, any component of the Transfer Station or other property of
Supplier located on or in the Premises, or to break or replace any seal or lock of Supplier, or to
alter or interfere with the operation of meters or Supplier’s connection or metering equipment, or
any other equipment (other than the Connection Equipment) installed by Supplier on the
Premises; provided, however, that if Customer reasonably believes that access to the
aforementioned equipment or property is necessary to prevent imminent harm to persons or
property, then such access shall be permissible if and only if Customer takes only those actions
with respect to such equipment or property, as are reasonably necessary to prevent said imminent
harm and Supplier is promptly notified of such access and other action taken by Customer.

Insurance RequirementsThe respective insurance requirements for Supplier and Customer are set forth in
Appendix C attached hereto, and except as otherwise provided in Appendix C, the insurance described
therein shall be maintained throughout the term of this Agreement. The liability of each party under this
Agreement to the other party shall not be diminished or limited by the insurance limitations set forth in said
Appendix C. All insurance policies required by this Section shall provide that such policies may not be
canceled or terminated without thirty (30) days prior written notice to both Customer and Supplier. Either
party may self-insure all or any portion of the insurance requirements.

Events of Default

8.1 Supplier Default. The occurrence at any time of any of the following events shall constitute a
“Supplier Default”:

8.1.1  Failure to Provide Chilled Water Service. The unexcused failure of Supplier to provide
the chilled water service as required by this Agreement, if and only if

@) Supplier has not provided Customer with temporary substitute chilled water service
reasonably acceptable to Customer up to the lesser of the Contract Capacity or the
Tons of chilled water service then required by Customer for the comfort, use and
enjoyment of the Premises as contemplated in this Agreement and

(b) such failure is not due to an interruption of service that is permitted pursuant to
Section 9, below and such failure continues for more than three (3) consecutive
days, and
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(c) Customer is ready, willing and able to receive such chilled water service and
Supplier’s failure is not otherwise the result of Customer’s acts or omissions or
those of its agents, employees, tenants, customers or contractors or of any other
Persons for whom Customer is responsible or over which Customer has control.

8.1.2  Failure to Perform Other Obligations. The failure of Supplier to perform or cause to be
performed any obligation required to be performed by Supplier under this Agreement
other than a failure described in the preceding Section; provided, however, that if by
agreement of the parties such failure by its nature can be cured, then Supplier shall have
a period of forty-five (45) days after receipt of written notice from Customer of such
failure to cure the same and a Supplier Default shall not be deemed to exist during such
period, and provided further, that if Supplier commences to cure such failure during such
period and is diligently and in good faith attempting to effect such cure, said period shall
be extended for sixty (60) additional days.

Customer Default. The occurrence at any time of any of the following events shall constitute a
“Customer Default”:

8.2.1  Failure to Pay. The failure of Customer to pay any undisputed amounts owing to Supplier
on or before the tenth (10™) day following the date on which such amounts are due and
payable under the terms of this Agreement.

8.2.2  Failure to Perform Other Obligations. The failure of Customer to perform or cause to be
performed any other obligation required to be performed by Customer under this
Agreement; provided, however, that if by agreement of the parties such failure by its
nature can be cured, then Customer shall have a period of forty-five (45) days after
written notice from Supplier of such failure to cure the same and a Customer Default
shall not be deemed to exist during such period, and provided further, that if Customer
commences to cure such failure during such period and is diligently and in good faith
attempting to effect such cure, said period shall be extended for sixty (60) additional
days.

Planned Maintenance; Other Service Interruptions

9.1

9.2

Planned Maintenance. Supplier shall have the right to interrupt or reduce Customer’s chilled water
service for a reasonable duration not to exceed three (3) consecutive days (unless otherwise
agreed to or addressed by the parties in the Contingency Plan adopted pursuant to Section 12.1),
upon prior written notice to Customer, for the purpose of performing ordinary maintenance,
repairs, replacements, connections or changes (on or off the Premises) of or to the Transfer
Station or any other equipment or apparatus which is required by good engineering and operating
practices or by manufacturer’s specifications. In addition, Supplier shall provide at least thirty
(30) days’ prior written notice when it plans to undertake planned maintenance on its chiller plant
located at the Bank One Ballpark. Supplier shall diligently attempt to restore service as soon as is
reasonably possible and, in order to minimize interference with the normal operations of the
Premises, Supplier shall schedule such interruptions and reductions during non-summer months
and during non-business hours to the extent reasonably practicable.

Other Interruptions. Supplier shall have the right to interrupt or reduce Customer’s chilled water
service for a duration determined necessary by Supplier, in its good faith judgment if (i) a Force
Majeure Event has occurred that causes or requires such interruption or reduction of such service,
or (ii) the Connection Equipment or the Premises has become dangerous or defective in Supplier’s
good faith judgment and, as a result thereof, Supplier believes that such interruption or reduction
is necessary to prevent injury to other Persons or damage to or destruction of any component of
the Transfer Station or Supplier’s other equipment and piping or to prevent the interruption or
reduction of Supplier’s service to its other customers. In such event, Supplier shall endeavor in
good faith and in the exercise of reasonable diligence to provide Customer with as much advance
notice of such interruption or reduction as may be reasonably practicable taking into consideration
the prevailing circumstances existing at the time.
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Force Majeure Events. If either party to this Agreement is prevented from or delayed in performing any of
its obligations under this Agreement by reason of a Force Majeure Event, such party shall notify the other
party in writing as soon as practicable after the onset of such Force Majeure Event and shall be excused
from the performance of its obligations under this Agreement to the extent such Force Majeure Event has
interrupted such performance. The party whose performance under this Agreement is prevented or delayed
as the result of a Force Majeure Event shall use reasonable efforts to remedy its inability to perform. If a
party’s failure to perform its obligations under this Agreement is due to a Force Majeure Event, then such
failure shall not be deemed a Supplier Default or a Customer Default, as appropriate. Except as expressly
provided otherwise in this Agreement, no payment obligation of Customer under this Agreement may be
excused or delayed as the result of a Force Majeure Event. If a Force Majeure Event prevents the Supplier
from providing chilled water services to Customer under this Agreement for a period of thirty (30)
consecutive days or more, then the Monthly Contract Capacity Charge provided for in Section 2.3.1 shall
be abated for the remaining period of the Force Majeure Event; provided, however, that the parties
contemplate that during such period of time, cooling shall be provided in accordance with the Contingency
Plan agreed to by the parties under Section 12, unless the Force Majeure Event impairs Supplier’s ability to
do so. If a Force Majeure event lasts longer than sixty (60) consecutive days, either party shall have the
right to terminate this Agreement.

Customer’s Rights and Remedies

11.1 Customer’s Remedies upon Occurrence of a Supplier Default.

Notwithstanding anything contained in this Agreement, or as set forth at law or in equity to the
contrary, the following shall be the exclusive remedies available to Customer in the event of a
Supplier Default. Customer may pursue any or all of the remedies set forth below, as appropriate,
and the pursuit of any particular remedy shall not be deemed to be an election of remedies to the
exclusion of the other remedies set forth in this Section 11.1.

@ Abatement. If a Supplier Default described in Section 8.1.1, above, has occurred,
Customer shall be entitled to an abatement of the Contract Capacity Charge from the date
on which such Supplier Default commenced through the date on which chilled water
service is resumed in accordance with the terms of this Agreement or this Agreement is
terminated.

(b) Termination. If a Supplier Default as described in Section 8.1, above has occurred and
the conditions causing such Supplier Default have continued thereafter for not less than
forty-five (45) consecutive days, and if Supplier fails to correct or cure such conditions
within five (5) days after the date on which Customer gives Supplier written notice of
Customer’s intent to terminate this Agreement as a result of such Supplier Default, then,
except as otherwise provided in Sections 13.1 and 14.5, this Agreement shall terminate
and be of no further force or effect as of the last day of such five (5) day period.

(©) Other Rights and Remedies. If a Supplier Default has occurred other than the Supplier
Default described in Section 8.1.1, or if a Supplier Default as described in Section 8.1.1,
above, has occurred and Customer has terminated this Agreement as a result thereof in
accordance with the terms of Section 11.1(b), above, Customer may pursue any and all
rights or remedies available to it at law or in equity, subject, however, to the limitations
set forth in Section 11.3, below, and provided that Customer’s right to terminate this
Agreement or abate the Contract Capacity Charge shall be permitted only in accordance
with Sections 11.1(a) and 11.1(b), above.
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11.2 Supplier’s Remedies upon Customer Default.

(@)

(b)

(©)

(d)

Discontinue of Performance. If any Customer Default has occurred and is continuing,
Supplier shall have the right, upon five (5) days’ prior written notice to Customer, to
immediately discontinue the supply of chilled water service to Customer, and also shall have
the right to disconnect all related piping and connections and remove its Equipment from the
Premises.

Termination. If a Customer Default as described in Section 8.2, above has occurred and
is continuing, and if Customer fails to correct or cure the conditions causing such
Customer Default as provided in Section 8.2, and if Customer fails to cure such
conditions within five (5) days after the date on which Supplier gives Customer written
notice of Supplier’s intent to terminate this Agreement as a result of such Customer
Default, then, except as otherwise provided in Sections 13.1 and 14.5, this Agreement
shall terminate and be of no further force or effect as of the last day of such five (5) day
period. If this Agreement is terminated pursuant to the terms of this Section, the
Customer shall be liable to Supplier for the Termination Payment, which shall be
immediately due and payable without further notice. The Termination Payment shall be
calculated by multiplying the Monthly Capacity Charge, then in effect, by the remaining
months of the term of this Agreement had it not been terminated. The Termination
Payment shall be discounted to a then present value utilizing a nine percent (9%) per
annum discount rate. In addition, Supplier acknowledges that this Agreement may be
canceled by Customer without any obligation on the part the Customer with respect to
performance after the effective date of cancellation, in the event that sufficient
appropriated funding is unavailable to assure full performance of its terms. Customer
does not represent that the budget item providing for funding of this Agreement will
actually be adopted (such determination being the determination of the County Board of
Supervisors at the time of the adoption of the budget); provided, however, that Customer
agrees that it will cause its Facilities Management Department, or other appropriate
department or unit of Maricopa County to diligently and in good faith advocate for full
funding of this Agreement; and further, provided, that the parties may mutually agree
that, to the extent it is funded, this Agreement will continue in full force and effect in
accordance with its terms. Customer will notify Supplier in writing of such non-
appropriation at the earliest practical opportunity.

Other Rights and Remedies. In addition to the rights and remedies of Supplier set forth
above, Supplier may pursue any and all other rights or remedies available to it at law or
in equity upon the occurrence of a Customer Default, subject, however, to the limitations
set forth in Section 11.3 below and the notice requirements of this Agreement.

Compensatory Damages. Supplier will pay Customer direct compensatory damages if
Supplier or any affiliate of Supplier to which this Agreement may be assigned (an
“Affiliated Successor”) fails to provide chilled water services to the Customer’s facilities
under this Agreement and as contemplated by this Agreement, subject to the terms and
conditions set forth in this subsection (d):

i Statement of Intent. The payment of compensatory damages under this
subsection (d) is intended to be made to Customer if Supplier or an Affiliated
Successor fails to perform its obligations as provided in this Agreement. The
provisions of this subsection (d) are intended to assure Customer recovery from
Supplier or its Affiliated Successor if Supplier or its Affiliated Successor fails to
discharge its obligations to Customer including, but not limited to any failure to
perform in connection with bankruptcy or insolvency proceedings in which
Supplier or an Affiliated Successor is a party. The parties agree that the
determination of these direct damages over the term of the Agreement would be
difficult to determine with any precision, and that the formulation provided for
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in this subsection (d) is a fair and reasonable substitution therefor and is not a
penalty.

ii. Determination of Compensatory Damages. The direct compensatory damages
called for herein are intended to provide to Customer an amount roughly
equivalent to the direct damages, if any, Customer would be expected to incur as
a result of the Supplier’s or an Affiliated Successor’s failure to perform. In
determining direct damages the parties shall identify the reasonably anticipated
net present value (NPV) of the Supplier’s district cooling savings the Customer
would have realized over the remainder of the term of the Agreement, which
shall be made up of (x) eight hundred thousand and 00/100 dollars
($800,000.00) per year, representing the anticipated savings to the Customer
which it anticipated as a result of selecting Supplier as its chilled water service
provider; plus (y) the positive difference in cost to the Customer, if any,
between the cost of temporary cooling Customer obtains to cover the shortfall in
cooling resulting from the default and the cost to Customer for cooling services
under this Agreement had Supplier or and Affiliated Successor not defaulted in
the performance of its obligations; plus (z) the positive difference in cost to
Customer, if any, between the construction of a new cooling plant to provide
permanent cooling, or, alternatively, a new contract with a third party supplier to
provide substitute chilled water service substantially equivalent to that
contemplated under this Agreement, compared with the cost to Customer of
cooling services under this Agreement had Supplier or an Affiliated Successor
not defaulted in the performance of its obligations, minus (aa) any costs which
the Customer in the exercise of commercial reasonableness could mitigate or
otherwise avoid, but without giving consideration to indirect, special or
consequential damages which are excluded pursuant to Section 11.3 of the
Agreement. Attached to this Agreement as Exhibit G is a formula that describes
the measure of the Customer’s compensatory damages pursuant to this
Agreement, as well as examples of the formula’s operation.

No Consequential Damages. Nothing in this Agreement is intended to cause either party
to be, and neither party shall be, liable to the other party for any lost business, lost profits
or revenues from others or other special or consequential damages, all claims for which
are hereby irrevocably waived by Customer and Supplier. Notwithstanding the
foregoing the following shall not be considered to be consequential damages for the
purposes of this Section 11.3: (i) third party claims against Supplier or Customer against
which the other party has a right of indemnification pursuant to Section 14, below; (ii)
the Consumption Charges, the Contract Capacity Charges or the amounts payable by
Customer to Supplier under the terms of this Agreement upon the termination of this
Agreement; (iii) damages payable pursuant to Section 2.1; and (iv) reasonable costs
actually incurred in connection with self-help pursuant to Section 12.2.

12. Contingency Plan; Self-Help.

12.1

Contingency Planning. Supplier and Customer acknowledge and agree that the nature of
the Customer’s activities at the Premises is materially dependent upon the chilled water
service that Supplier will provide under this Agreement. It is essential, therefore, that
planned outages be scheduled and determined in advance by mutual agreement of
Supplier and Customer, as contemplated in this Agreement, and that the effects and
consequences of unplanned interruptions in chilled water service be identified, planned
for and addressed in advance in a written contingency plan (the “Contingency Plan™) that
is intended to alleviate, to the greatest extent possible, the effects of unplanned service
outages. Within sixty (60) calendar days after execution of this Agreement, the Supplier
and Customer will negotiate in good faith and agree upon a written Contingency Plan
that is to be followed by them in the event of unplanned service interruptions. The
Contingency Plan shall be based upon and incorporate at least the following principles,
as well as such others as to which the parties mutually agree:




12.2

SERIAL 99214-RFP

12.1.1 Supplier will make all reasonable attempts to minimize any unplanned outages
and no unplanned outage will last longer than three (3) consecutive days in
duration before backup cooling is placed in operation as a temporary measure
until Supplier has remedied the cause of the outage and resumed normal chilled
water service under this Agreement;

12.1.2 The Contingency Plan shall state such agreed upon actions as the parties shall
take to minimize the affects of scheduled outages.

12.1.3 The Supplier and Customer shall remain in continuing communication pending
the remediation of the outage to assure that all occurrences and contingencies
are promptly and effectively addressed;

12.1.4 The Contingency Plan will be reviewed and revised after each instance of
unplanned outage to assure that it is updated and in keeping with the experience
gained by the Supplier and Customer; and

12.1.5 In no event will the Contingency Plan be reviewed and, if need be, revised less
than annually to assure that it is updated, kept current and capable of achieving
the outcomes contemplated by this Section.

12.1.6 The Contingency Plan shall address the manner in which Customer may attempt
to restore interrupted or reduced chilled water service at its own expense so as to
provide for the avoidance of interference with the initiation or implementation
of the Contingency Plan or with Supplier’s efforts to reinitiate chilled water
service to Customer’s Premises.

12.1.7 The Contingency Plan shall provide that no temporary measure may be used for
a period in excess of fifteen (15) days unless the parties otherwise agree, and
shall address circumstances as to which use in excess of said fifteen (15) day
time limitation are acceptable.

12.1.8 The Contingency Plan shall address actions to be taken by the parties if
Customer’s demand exceeds the Contract Capacity as provided in Section 1.

Self-Help Costs. Supplier shall be liable for the payment of the costs incurred by
Customer in connection with Customer’s attempt to restore interrupted or reduced
Chilled Water Service and for temporary substitute chilled water up to the lesser of the
Contract Capacity or the Tons of Chilled Water Service then required by Customer (i) if
Supplier fails to provide a Contingency Plan within the time provided in Section 12.1,
(ii) if Supplier fails to abide by the terms of the Contingency Plan in a material manner
(unless Supplier’s failure is principally and directly the result of a Force Majeure Event
or Customer’s acts or omissions or those of its agents, employees, tenants, customers or
contractors or of any other Persons for whom Customer is responsible or over which
Customer has control), or (iii) from and after the eighth (8") day following the day on
which a Supplier Default described in Section 8.1, above, has occurred. If Chilled Water
Service is interrupted or reduced due to the occurrence of a Customer Default or a Force
Majeure Event, then Supplier shall be relieved of the obligations set forth in this Section
12.2 (although Customer may still attempt to restore the interrupted or reduced Chilled
Water Service at its own expense).
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13. Effect of Termination of Agreement

13.1

13.2

Payment; No Further Obligations. Upon the termination or expiration of this Agreement,
any amounts then owing by a party to this Agreement to other party to this Agreement
shall become immediately due and payable (including the Termination Payment, if
applicable under the terms hereof), and the then future obligations of Customer and
Supplier under this Agreement shall be terminated (other than the provisions set forth in
Sections 2.1 and 14). Such termination shall not relieve either party from obligations
accrued prior to the effective date of termination or expiration. Notwithstanding the
termination, the provisions of this Agreement shall continue to be utilized to resolve any
rights or claims of the parties arising on or prior to the effective date of termination.

Disconnection. As soon as reasonably practicable after the date on which this Agreement
is terminated or expires, Supplier shall physically disconnect the Transfer Station.
Within thirty (30) days after such termination or expiration, Supplier shall give Customer
written notice of Supplier’s intent to (a) remove from the Premises any or all of the
components of the Transfer Station and Supplier’s other equipment, piping and other
property installed or located on the Premises, in which case Supplier shall have the right
to do so, and Customer shall provide Supplier with access to the Premises as reasonably
requested by Supplier to allow Supplier to complete such removal, or (b) abandon any or
all of such property to Customer without liability to Customer. If Supplier elects to
remove the Transfer Station and its other equipment from the Premises pursuant to the
preceding sentence, Supplier shall restore the Premises to the condition that existed prior
to the installation of the Transfer Station and such other equipment, ordinary wear and
tear excepted, provided that Supplier shall in no event be required to remove any piping
from the inside of any walls of the Premises.

14, Indemnification

14.1

14.2

General Responsibilities Each party (the “Indemnifying Party”) will be responsible to
each Indemnified Party for any damages whatsoever to tangible property of the Indemnified
Party when such property is the responsibility or in the custody of the Indemnified Party, its
employees or subcontractors. The Indemnifying Party agrees that all subcontractors
performing work under this Agreement shall comply with its provisions and it is expressly
understood that all persons employed by the Indemnifying Party, either directly or
indirectly, shall not be considered employees of the Indemnified Party. The Indemnifying
Party acknowledges and agrees that it is liable and responsible for its acts or omissions, or
those of its employees, agents, officers, representatives, and subcontractors occurring in the
course of its performance of this Agreement, whether such act or omission occurs on the
Indemnified Party’s property or elsewhere. The Indemnifying Party shall be liable for any
physical property loss or damage arising out of or related to its performance of this
Agreement. The Indemnifying Party shall bear the above stated liability, even in absence of
its own negligence, unless the Indemnified Party (including its employees, agents or
contractors) caused the loss or damage. The Indemnifying Party shall bear the above stated
liability, but shall not be liable for consequential, incidental, and indirect damages, and shall
be liable for all costs, including reasonable attorney's fees, incurred by the Indemnified
Party to enforce this provision.

Notice of Claims. Any Indemnified Party seeking indemnification under this Section 14
shall deliver to the Indemnifying Party a Claim Notice describing the facts underlying its
indemnification claim and the amount of such claim. A notice describing any action at
law or in equity involving an Indemnified Party shall be delivered promptly to the
Indemnifying Party after the such Indemnified Party receives notice of a claim being
made, or notice that such action or suit has commenced; provided, however, that failure
to deliver such notice as aforesaid shall not relieve the Indemnifying Party of its
obligations under this Section 14, except to the extent that such Indemnifying Party has
been prejudiced by such failure.
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14.3  Amount of Claim. The amount to which an Indemnified Party is entitled under this
Section 14 shall be determined by (i) a mutually satisfactory written agreement between
such Indemnified Party and the Indemnifying Party, (ii) a final judgment or decree of any
court of competent jurisdiction, or (iii) any other means agreed upon by such Indemnified
Party and the Indemnifying Party.

14.4 Defense of Action. If requested by an Indemnified Party, the Indemnifying Party shall
assume on behalf of the Indemnified Party, and conduct with due diligence and in good
faith, the defense of such Indemnified Party with counsel reasonably satisfactory to the
Indemnified Party; provided, however, that the Indemnified Party shall have the right to
select separate counsel to participate in the defense of such action at the Indemnifying
Party’s expense if it reasonably determines such selection to be necessary to defend its
interests in the proceeding. If any claim, action, proceeding or investigation arises as to
which the indemnity provided for in this Section 14 applies, and the Indemnifying Party
fails to assume the defense of such claim, action, proceeding or investigation after having
been requested to do so by the Indemnified Party, then the Indemnified Party may, at the
Indemnifying Party’s expense, contest or, with the prior written consent of the
Indemnifying Party, which consent shall not be unreasonably withheld, settle such claim,
action, proceeding or investigation. All costs and expenses incurred by the Indemnified
Party in connection with any such contest or settlement shall be paid upon demand by the
Indemnifying Party.

14.5 Survival of Provisions. The provisions of this Section 14 shall survive the expiration or
termination of this Agreement.

Warranties

Concurrently with the transfer to Customer of the Connection Equipment pursuant to the terms of this
Agreement, Supplier shall assign to Customer without recourse any warranties that third parties have
provided to Supplier with respect to the Connection Equipment and which are assignable. SUPPLIER
WARRANTS THAT THE CONNECTION EQUIPMENT SHALL BE OF GOOD QUALITY AND NEW
WHEN INSTALLED AND, FOR A PERIOD OF ONE (1) YEAR FROM THE COMMENCEMENT
DATE, THAT THE CONNECTION EQUIPMENT SHALL BE FREE FROM MATERIAL FAULTS OR
DEFECTS (OTHER THAN THOSE CAUSED BY CUSTOMER OR ITS AGENTS, EMPLOYEES OR
CONTRACTORS), ORDINARY WEAR AND TEAR EXCEPTED. ALL WARRANTIES OF
SUPPLIER, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, ANY IMPLIED
WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE
REGARDING THE CONNECTION EQUIPMENT OR THE SERVICES PROVIDED PURSUANT TO
THIS AGREEMENT ARE HEREBY DISCLAIMED.

Miscellaneous Provisions

16.1 Notices. All notices, communications and waivers under this Agreement shall be in writing and
shall be (i) delivered in person or (ii) mailed, postage prepaid, either by registered or certified
mail, return receipt requested, or (iii) sent by facsimile, or (iv) sent by overnight express courier,
addressed in each case as set forth on the Cover Page, or to any other address as to either of the
parties to this Agreement as such party shall designate in a written notice to the other party to this
Agreement. All notices sent pursuant to the terms of this Section shall be deemed received (w) if
personally delivered, then on the date of delivery, (x) if sent by overnight, express courier, then on
the next Business Day immediately following the day sent, or (y) if sent by facsimile when
confirmed electronically by the sender’s facsimile, or (z) if sent by registered or certified mail,
then on the earlier of the third (3') Business Day following the day sent or when actually
received.

16.2 Assignment, Delegation and Assumption of Obligations; Change in Ownership.
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16.2.1 Customer may assign to any other Person the rights and delegate the obligations of
Customer under this Agreement if such other Person concurrently acknowledges and
accepts such assignment and assumes Customer's obligations in a writing reasonably
acceptable to Supplier and possesses a creditworthiness reasonably acceptable to the
Supplier. Such assignment and delegation shall not relieve Customer from liability for
any of the payment obligations of Customer then existing or which arise under this
Agreement subsequent to such assignment.

16.2.2 Supplier may assign to any other Person the rights and delegate the obligations of
Supplier under this Agreement if and only if such other Person concurrently
acknowledges and accepts such assignment and assumes Supplier’s obligations under
this Agreement in a writing reasonably acceptable to Customer. Such assignment and
delegation shall not relieve Supplier from liability for any of the payment obligations of
Supplier then existing or which arise under this Agreement subsequent to such
assignment. No assignment by Supplier may result in a change in the terms and
conditions of this Agreement, including, without limitation, the charges provided for
under Section 2.3 of this Agreement. It is agreed that any financing of Supplier secured
by its assets will include a subordination and non-disturbance agreement, in a form and
content agreed upon by the parties, from Supplier’s lender providing that such lender and
its assignees and transferees will honor the Agreement as originally entered into.

16.3 Memorandum of Agreement; Informational Financing Statement. Supplier shall have the right to
record a memorandum of this Agreement in the real estate records for the county in which the
Premises is located, which memorandum shall set forth or summarize the interest of Supplier in
the Transfer Station and the Connection Equipment and the rights granted to Supplier under this
Agreement with respect to the Premises and shall otherwise be in a form substantially similar to
the form attached hereto as Appendix F. Supplier shall also have the right to file an informational
financing statement with the Office of the Arizona Secretary of State.

16.4 Condition Precedent. As a condition precedent to Customer’s obligations under this Agreement,
the Customer shall have received a guarantee or a substantially equivalent form of assurance of
the Supplier's performance of its obligations under this Agreement from an Affiliate or Affiliates
of the Supplier, which is, in form and in substance, reasonably satisfactory to the Customer. The
Customer shall act reasonably and in good faith in this regard.

INTENTIONALLY OMITTED.
INTENTIONALLY OMITTED
INTENTIONALLY OMITTED

Successors and Assigns. The rights, powers and remedies of each party to this Agreement shall inure to the
benefit of such party and its successors and permitted assigns.

Entire Agreement This Agreement (including any Appendices attached hereto) represents the entire
agreement between the parties to this Agreement with respect to the subject matter of this Agreement and
supersedes all prior and contemporaneous oral and prior written agreements. Supplier’s proposal to the
Customer, dated February 11, 2000 (the “Proposal™), is incorporated herein by this reference. In the event
of an inconsistency between this Agreement and the Proposal, the terms of this Agreement shall govern.

Amendments to Agreement. This Agreement shall not be amended, modified or supplemented without the
written agreement of Supplier and Customer at the time of such amendment, modification or supplement.

Waivers; Approvals. No waiver of any provision of this Agreement shall be effective unless set forth in
writing signed by the party making such waiver, and any such waiver shall be effective only to the extent it
is set forth in such writing. Failure by a party to this Agreement to insist upon full and prompt
performance of any provision of this Agreement, or to take action in the event of any breach of any such
provision or upon the occurrence of any Supplier Default or Customer Default, as applicable, shall not
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constitute a waiver of any rights of such party, and, subject to the notice requirements of this Agreement,
such party may at any time after such failure exercise all rights and remedies available under this
Agreement with respect to such Supplier Default or Customer Default. Receipt by a party to this
Agreement of any instrument or document shall not constitute or be deemed to be an approval of such
instrument or document. Any approvals required under this Agreement must be in writing, signed by the
party whose approval is being sought.

Partial Invalidity. In the event that any provision of this Agreement is deemed to be invalid by reason of
the operation of law, or by reason of the interpretation of such provision by any administrative agency or
any court, Supplier and Customer shall negotiate an equitable adjustment in the provisions of the same in
order to effect, to the maximum extent permitted by law, the purpose of this Agreement and the validity
and enforceability of the remaining provisions, or portions or applications thereof, shall not be affected by
such adjustment and shall remain in full force and effect.

Execution in Counterparts. This Agreement may be executed in counterparts, and all said counterparts
when taken together shall constitute one and the same Agreement.

Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the
State of Arizona, without giving effect to its conflict of laws rules or procedures.

No Third Party Rights. This Agreement is only for the benefit of the parties to this Agreement, their
successors and permitted assigns and Persons expressly benefited by the indemnity provisions of this
Agreement. No other Person (including, without limitation, tenants of the Premises) shall be entitled to
rely on any matter set forth in, or shall have any rights on account of the performance or non-performance
by any party of its obligations under, this Agreement.

Dispute Resolution. If a dispute shall arise under this Agreement, it shall be resolved in accordance with
the dispute procedures set forth in the Customer’s procurement rules, as they may be amended from time to
time during the term of this Agreement.

IN WITNESS WHEREOF, the parties hereto have duly executed and delivered this Agreement as of the
date set forth above.

NORTHWIND PHOENIX, LLC MARICOPA COUNTY, a political subdivision
of the State of Arizona

BY:

NAME:

TITLE:

ATTESTED:

Clerk of the Board

Approved As To Form:

Maricopa Deputy County Attorney
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APPENDIX A
DEFINITIONS
The following terms shall have the meanings set forth below:

“Affiliate” means, with respect to any Person, any other Person which directly or indirectly controls, is
controlled by or is under common control with such Person.

“Agreement” means this Master Chilled Water Service Agreement, the Cover Page and all appendices
attached hereto, and any amendments or modifications made thereto from time to time.

“Business Day” means a day on which commercial banks generally are open for business in the City of
Phoenix.

“Claim Notice” means a notice by a Customer Group Member or a Supplier Group Member seeking
indemnification pursuant to Section 14 of this Agreement.

“Commencement Date” shall have the meaning ascribed to such term in Section 2.1 of this Agreement.

“Connection Equipment” means all equipment and piping necessary to connect the Customer’s Premises to
the heat exchanger assembly included in the Transfer Station, as more fully described in the IOM
Specifications.

“Consumer Price Index” or “CPI” means the Western Region, Size A City Average Consumer Price Index
as published by the Bureau of Labor Statistics, all items other than food and energy, not
seasonably adjusted, Series ID: CUURA400SAOLLE , as it appears in the “News” as published
monthly by the United States Department of Labor, Bureau of Labor Statistics, a sample copy of
which is included in Appendix E); provided, however, that if said Consumer Price Index shall
cease to exist or is changed, then the term “Consumer Price Index” shall mean such other or
similar index or formula as the parties shall in good faith mutually agree upon to measure change
in the purchasing power of the U.S. dollar.

“Consumption Charge” means the monthly charge payable by Customer to Supplier for Ton-Hours of
chilled water service provided to Customer during each month of the term of this Agreement, as
the same may be adjusted from time to time pursuant to the terms of this Agreement, the initial
amount of which is specified on the Cover Page.

“Contract Capacity” means the number of Tons of chilled water service specified on the Cover Page that
Supplier is obligated by this Agreement to make available to Customer from and after the
Commencement Date through the date on which this Agreement expires or is terminated.

“Contract Capacity Charge” means the monthly charge payable by Customer to Supplier for making chilled
water service up to the Contract Capacity available for use by Customer pursuant to this
Agreement, as the same may be adjusted from time to time pursuant to the terms of this
Agreement, the initial amount of which is specified on the Cover Page. Customer’s obligation to
pay the monthly Contract Capacity Charge for chilled water service up to the Contract Capacity is
unrelated to the amount of chilled water service actually required by Customer.

“Cover Page” means the Cover Page attached to and made a part of this Agreement, as the same may be
amended from time to time.

“Customer Default” shall have the meaning ascribed to such term in Section 8.2 of this Agreement.

“Customer Group Member” means Customer and its Affiliates, and the directors, officers, agents,
employees, successors and assigns of each of them.

“Delivery Point” means the point of connection between the Connection Equipment and the Transfer
Station, at which point Supplier delivers chilled water service to Customer.
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“Equipment” means the Transfer Station and the Connection Equipment, including associated piping,
metering and other equipment.

“Force Majeure Event” means, to the extent not caused by the act or omission of the party affected hereby
and which is otherwise beyond the reasonable control of such party and which cannot be avoided
or overcome by the exercise of commercially reasonable means, acts of God, war, civil
disobedience, embargoes, strikes, epidemic, fires, cyclones, droughts, floods, labor, production or
transportation disruptions or shortages or accidents to or involving machinery, equipment or lines
of pipe, shortages of materials, power, fuel, equipment, transportation or labor, or any
governmental law, regulation (or its interpretation), order, request, instruction or injunction, or
failure to obtain or provide or cancellation of rights-of-way, permits, licenses or other
authorization, whether valid or invalid, or any other cause whether or not similar to the foregoing;
provided that a Force Majeure Event shall not include events caused by the gross negligence or
willful misconduct of the party claiming the Force Majeure Event.

“Indemnified Party” means a Customer Group Member or a Supplier Group Member seeking
indemnification pursuant to Section 14 of this Agreement.

“Indemnifying Party” means the Person from which indemnification is sought pursuant to Section 14 of
this Agreement.

“Initial Term” shall mean the initial term of this Agreement, the duration of which is set forth on the Cover
Page.

“lOM Specifications” means the Installation, Operation and Maintenance Specifications attached hereto as
Appendix D, as the same may be amended from time to time by the parties to this Agreement. In
the event of any conflict between the provision of the IOM Specifications and the other provisions
of this Agreement, such other provisions shall govern.

“Person” means any individual, corporation, partnership, limited liability company, joint venture,
association, joint-stock company, trust, unincorporated organization or governmental authority or
regulatory body.

“Projected Commencement Date” means April 1, 2003.

“Premises” means the building[s] located on the property at the address stated on the Cover Page alongside
the caption “Address of Premises” and legally described on Appendix B attached to this
Agreement.

“Producer Price Index” or “PPI” means the Producer Price Index for Mountain commercial electric power,
product code 4981-128, not seasonably adjusted, as it appears in the Producer Price Index
published by the United States Department of Labor, Bureau of Labor Statistics; provided,
however, that if said Producer Price Index shall cease to exist or is changed, then the term
“Producer Price Index” shall mean such other or similar index or formula as the parties shall in
good faith mutually agree upon to measure change in the price for commercial electric power.

“Return Point” means the point of connection between the Transfer Station and Supplier’s chilled water
delivery system, at which point chilled water returns to Supplier’s pipes after it has passed through
the Transfer Station.

“Supplier Default” shall have the meaning ascribed to such term in Section 8.1 of this Agreement.

“Supplier Group Member” means Supplier and its Affiliates, and the directors, officers, agents, employees,
successors and assigns of each of them.

“Tax” means any present or future tax (including any sales and use taxes), levy, impost, duty, charge,
assessment or fee of any nature (including interest, penalties and additions thereto) that is imposed



SERIAL 99214-RFP

or levied by any federal, state, local or other taxing authority on chilled water service or equipment
provided or used by Supplier or on any aspect of such service, or on any payments made by
Customer to Supplier, under this Agreement, provided that Taxes shall not include general federal
and state taxes on Supplier’s gross income.

“Ton” means refrigeration capacity equivalent to the cooling capacity of one ton of ice melting in a period
of twenty-four hours (at a rate of 12,000 BTU per hour).

“Ton-Hour” means cooling service equivalent to 12,000 BTU of cooling, measured as a function of the
gallons of chilled water which pass through the Transfer Station and the temperature difference of
the chilled water at the Delivery Point and the Return Point, and calculated on the basis of the
aggregate BTU gain occurring.

“Transfer Station” means the equipment and related piping and apparatus between Supplier’s distribution
piping and the Connection Equipment, including, without limitation, a plate frame heat exchanger
assembly or equivalent device, piping, valves, metering equipment and controls and additional
equipment, if any, described in the IOM Specifications, installed by Supplier on the Premises
pursuant to the terms of this Agreement for use in providing chilled water service to Customer, and
all replacements and additions from time to time. The Connection Equipment is not a part of the
Transfer Station.
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APPENDIX B TO CHILLED WATER SERVICE AGREEMENT

Legal Description of Premises

[A legal description is not available at the time the agreement was executed (see cover page for building location]
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APPENDIX C TO CHILLED WATER SERVICE AGREEMENT

Insurance Requirements

General. Except as may otherwise be specifically provided in this Appendix C, all insurance required herein
shall be maintained in full force and effect until all work, service or other performance required to be
undertaken under the terms of this Agreement is satisfactorily completed and formally accepted. Failure to do
S0 may constitute a material breach of this Agreement. Any failure to comply with the claim reporting
provisions of the insurance policies or any breach of an insurance policy warranty shall not affect coverage
afforded under the insurance policies. The insurance policies may provide coverage that contains
deductibles or self-insured retentions. Such deductible and/or self-insured retentions shall not be applicable
with respect to the coverage provided to the Customer under such policies. The Supplier shall be solely
responsible for the deductible and/or self-insured retention and the Customer, at its option, may require the
Supplier to secure payment of such deductibles or self-insured retentions by a surety bond or an
irrevocable and unconditional letter of credit, or other appropriate forms of security. Each party reserves
the right to request and to receive, within ten (10) working days, certified copies of any or all of the herein
required insurance policies and/or endorsements. The requesting party shall not be obligated, however, to
review such policies and/or endorsements or to advise the other party of any deficiencies in such policies
and endorsements, and such receipt shall not relieve Supplier from, or be deemed a waiver of the
requesting party’s right to insist on strict fulfillment of the other party’s obligations under the Agreement.

Supplier’s Insurance. Except as may otherwise be specifically provided in this Subsection (b), at all times
during the term of this Agreement, Supplier, at its sole expense, shall purchase and maintain in full force
and effect stipulated minimum insurance with companies duly licensed, possessing a current A.M. Best, Inc.
Rating of B++6, or approved unlicensed companies in the State of Arizona with policies and forms
satisfactory to the Customer as stated below. The Supplier’s insurance shall be primary insurance as respects
the Customer, and any insurance or self-insurance maintained by the Customer shall not contribute to it.
These insurance policies, except Workers’ Compensation, shall name the Customer, its agents,
representatives, officers, directors, officials and employees as Additional Insureds. The policies required
hereunder, except Workers’ Compensation, shall contain a waiver of transfer of rights of recovery
(subrogation) against the Customer, its agents, representatives, officers, directors, officials and employees.

M Workers’ compensation insurance in statutory amounts and employers’ liability insurance with
limits of not less than $1,000,000 per claim; and

(i) General comprehensive public liability insurance on an occurrence basis (including a contractual
liability endorsement) with limits of not less than $2,000,000 per occurrence and $5,000,000
annually and in the aggregate and with a deductible not exceeding $200,000 (provided that
Supplier may from time to time increase the minimum deductible amount based upon the results
of its periodic review and reevaluation of its insurance coverage), covering liability claims arising
or resulting from insured acts or omissions of Supplier and its agents and employees, which
insurance shall name Customer as an additional insured. (This general comprehensive public
liability insurance coverage shall be obtained and be in place prior to the date upon which
Supplier enters upon Customer’s Premises to install the Equipment for the purpose of
interconnecting its cooling system to the Premises).

(iii) All risk property insurance (including boiler and machinery insurance) covering physical loss and
damage to all improvements forming part of the Premises, including all machinery, equipment and
fixtures on or connected to the Premises, for the full replacement value thereof.

Customer’s Insurance. At all times during the term of this Agreement, Customer, at its sole expense, shall
purchase and maintain in full force and effect, the following insurance coverages:

() General comprehensive public liability insurance on an occurrence basis (including a contractual
liability endorsement) with limits of not less than $2,000,000 per occurrence and annually in the
aggregate, and with a deductible not exceeding $10,000, covering liability claims arising or
resulting from insured acts or omissions of Customer, its agents, employees and others under its
control, which insurance shall name Supplier as an additional insured; and
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(i) All risk property insurance (including boiler and machinery insurance) covering physical loss and
damage to all improvements forming part of the Premises, including all machinery, equipment and
fixtures on or connected to the Premises, for the full replacement value thereof.

All such insurance shall be placed with reputable companies licensed to do business in the State of
Arizona. Prior to the commencement of the construction required by this Agreement, Customer
shall deliver to Supplier certificates of insurance evidencing the insurance described in this
Section. Additionally, not later than thirty (30) days prior to the stated expiration date of any such
policy of insurance, Customer shall deliver to Supplier evidence of the renewal or replacement of
such policy and of the premium due on such policy. All such insurance will require not less than
thirty (30) days prior written notice to Supplier in the event of modification, cancellation or
nonrenewal of coverage.

Customer and Supplier each hereby irrevocably and unconditionally waives all rights of recovery against
the other, and agree that each shall cause its property insurance policies to be endorsed to reflect that the
insurer waives all rights of subrogation against Customer (in the case of Supplier’s property insurance) or
Supplier (in the case of Customer’s property insurance) for all loss, damage and other costs due to or
arising from an insured risk under such policy.

At the conclusion of each three year period during the term of this Agreement, the amount of the general
liability insurance required under clauses (a)(ii) and (b)(i) above shall be reviewed and increased, if agreed
upon by the parties hereto, by $1,000,000 per occurrence and annually in the aggregate.

If either party at any time fails to provide the insurance coverage required under clauses (a) or (b) above,
the other party upon prior written notice shall be entitled to purchase such coverage and charge the failing
party for the costs of such coverage and all other costs incurred in connection with obtaining the same.

Notwithstanding anything in this Appendix C to the contrary, Supplier and Customer may self-insure
against any or all of the risks enumerated in this Appendix, provided that such party is able to meet its
financial obligations as they mature and that its self-insurance is maintained in accordance with a bona fide
plan or program of self-insurance which it shall have in force and effect at all relevant times and which
follows sound accounting practices. Upon request of the other party, an officer of the self-insuring party
shall certify that its plan or program of self-insurance is in full force and effect and that it has sufficient
cash reserves to meet the needs of such self-insurance plan or program.



Appendix D TO CHILLED WATER SERVICE AGREEMENT

Sample Billing Calculation and Adjustment of Charges

1. Sample Bill Calculation

See attached.

2. Example for calculating the percentage change in the CPI:

CPI Annual % Change from Base
Average Year 1999
(ANN)

Year 1999 177.8 N/A
(base year)

Year 2000 182.8 +2.8
Year 2001 200.0 +125
Year 2002 198.0 +11.4
Year 2003 198.0 +11.4
Year 2004 192.0 +8.0
Year 2005 200.0 +125

Example for calculating the percentage change in the PPI:

PPI Annual % Change from Base
Average Year 1999
(ANN)

Year 1999 104.9 N/A
(base year)

Year 2000 105.9 +0.1
Year 2001 104.9 0
Year 2002 105.9 +0.1
Year 2003 103.9 -1.0
Year 2004 102.9 -1.9
Year 2005 102.9 -1.9

SERIAL 99214-RFP
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APPENDIX E TO CHILLED WATER SERVICE AGREEMENT

Installation, Operation and Maintenance Specifications

NORTHWIND PHOENIX, LLC PHOENIX CHILLED WATER SERVICE DESCRIPTION

DISTRICT COOLING DESCRIPTION

Service: Northwind chilled water supply and return to the heat exchanger will be provided from an off-site district
chilled water plant located at Bank One Ballpark.

Design: Northwind will design the Transfer Station (TS). All applicable codes and standards shall be followed. If
required, Northwind will discuss any necessary modifications to secondary system with the Customer.

Primary Service Line: Northwind will install the service line running from the main distribution pipes to the
primary side of building’s heat exchangers.

Transfer Station Space: The Customer shall provide, at no cost to Northwind, suitable space for the installation of
the interconnection equipment. This will include space for the service lines, control panel, heat exchangers and
interconnecting piping. Northwind and Customer shall agree on the routing of pipes through the building and the
location of heat exchangers to determine the most cost effective solution.

Equipment: Northwind will provide all equipment on the primary side including isolating valves, strainer, heat
exchangers, thermometers, thermowells, control valves and energy meter. On the secondary side, Supplier will
provide the interconnecting piping to the Transfer Station.

Controls: Chilled water control valves will be of two-way modulating type and will be selected to close against the
differential pressures involved.

TS control will be direct digital control (DDC), complete with ton-hour metering, temperature displays, capacity
and consumption displays, customer adjustable chilled water supply reset, and read only data interface with
customer DDC system.

The primary chilled water system flow will be modulated to maintain a secondary chilled water reset temperature.

In order to prevent accidental chilled water consumption beyond the Contract Capacity, a demand limiter will be
provided on the chilled water service. The demand limiter will limit the flow rate based upon the Contract Capacity
and a differential temperature between the primary supply and return water of 20°F.

The secondary chilled water system flow shall be modulated (if possible) to achieve maximum water return
temperature. The objective of the control system shall be to provide as low a supply temperature as is necessary to
the building and at the same time maximize the differential temperature on the primary and secondary sides.

Installation: Northwind will install heat exchangers and the service line with all necessary equipment. The
installation of the Transfer Station will be designed for parallel operation to the existing building chiller plant (if
applicable). The Customer will provide, at no cost to Northwind, personnel required for the drain down (if
required) of and tie-in to the Customer’s cooling system. Northwind will also install the necessary electrical and
control equipment. All piping systems associated with this work shall be pressure tested for leakage in accordance
with the ASME/ANSI B31 Code. The Customer is responsible for all asbestos removal required for the installation.

Commissioning: Northwind, together with the Customer’s chief operator, will commission the primary system.
This will include the flushing of the primary side and start-up of control equipment. During the commissioning, the
Customer’s operator shall be responsible for the building’s internal chilled water system.

Make-up Water: Northwind will provide the make-up water for the primary side of the system. Necessary water
treatment will be accomplished at the district cooling plant. The Customer side will be filled up, drained as required
by the work, and managed by the building owner.
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BUILDING INTERCONNECTION

Building’s Primary Connection:

¢ Primary Piping will be sized to meet the agreed upon Capacity Amount 8*diameter from Northwind
service entrance point to heat exchangers.

¢ Primary Side Strainer: The strainer basket in the primary service line will be “40 mesh™.

¢ BTU monitoring of Northwind-side of heat exchangers.

Transfer Station:

¢ The Transfer Station will include all equipment associated with the metering and transfer of energy
between the Northwind’s primary piping and the Customer’s connection equipment. This includes the
heat exchangers, control valves, metering equipment and control equipment.

. Two (—29—7—50—ten Heat exchangers WI|| be designed based on |nd|V|duaI peF bundlng requirements.
- Pressure ratings

WI|| be 150 p5|

¢ The heat exchanger(s) frame selection will allow for 25% additional plates for future expansion
capability.

Building’s Secondary Connection:

+ Equipment necessary to connect the Customer’s cooling system to the TS heat exchangers including
piping, valves and strainers.

+ Interconnecting piping will be sized based on the individual building requirements 8”-diameter on
building side of heat exchangers.

¢ Building Side Strainer: The strainer basket on the building side will be “40 mesh”.

+ Building side supply chilled water temperature control.
Other Northwind Responsibilities

¢ Pipe Insulation.

+ Engineering.

¢ Testing and balancing.

SYSTEM PARAMETERS

Chilled Water Temperatures: Northwind_Maximum Supply 34 39 °F
Northwind Minimum Return 54 °F
(unless agreed upon by both parties)

Customer Supply 42-°F (based on agreed building design
criteria by both parties)

Customer Return 58 56 °F

(unless agreed upon by both parties)

” | - pacitics: 2 : il
- il




SERIAL 99214-RFP

Design Operating pressure: Primary: 150 psig
Secondary: 150 psig

Northwind will maintain a minimum differential pressure at the point the primary supply and return pipes enter the
building in order to provide sufficient chilled water flow.

Incoming Service Room: Indoor Conditions: Winter: 65°F, Summer: Ventilated
Ventilation Rate: As required by City of Phoenix Building Code and load
Pipe Sizing Criteria:

Primary - All piping will be sized to generally accommodate maximum velocity of 10 feet/second based on contract
capacity.

Secondary (maximum velocity for piping); C = 130:

8” diameter and larger 10.0 feet/second
6" diameter 8.0 feet/second
4” diameter 6.5 feet/second
3” diameter 5.5 feet/second
22" diameter 5.0 feet/second
2" diameter 4.0 feet/second
1% and 1¥4” diameter 3.0 feet/second

SERVICE STOP VALVES

A The service stop valves on the connection equipment will be operated only by authorized
personnel of the Customer. Supplier may close the service stop valves when necessary due to
emergency circumstances believed to require immediate cessation of the operation of the
Customer’s cooling system. Supplier will give the Customer immediate notice of any such
cessation. The Customer will close the service stop valves to allow Supplier to repair or perform
maintenance on the TS within five days of Supplier’s written request. In emergency
circumstances, if Supplier is unable to close the service stop valves, the Customer will use
reasonable efforts to close the valves as soon as is practicable.

B. The service stop valves and meter stop valves and other equipment on Supplier’s side of the ETS
will be operated only by authorized personnel of Supplier. The Customer may close the service
stop valves when necessary due to emergency circumstances which require immediate cessation
of chilled water supply. The Customer will give Supplier immediate notice of any such cessation.
Supplier will close the service stop valves on the ETS to allow the Customer to repair or perform
maintenance on the building cooling system within five (5) days of the Customer’s written
request. In emergency circumstances, if the Customer is unable to close the service stop valves,
Supplier will use all reasonable efforts to close the valves as soon as practicable.

Authorized Agents:
The Customer will not authorize any person except authorized employees of Supplier to operate,

maintain, alter or otherwise affect the TS or any Supplier service equipment installed on the
premises.
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Supplier Responsibility:

A

Primary Side Strainer: The strainer in the primary service line will be monitored and cleaned by
Supplier.

Water Treatment: Supplier will maintain the treatment of primary water from the production
plants.

Transfer Station Maintenance: Supplier will monitor the pressure drop across the primary and
secondary side of the heat exchangers and clean as required. Supplier will check the calibration
and operation of the primary control valve(s) yearly.

Metering:

1. All metering equipment will be furnished and maintained by Supplier. Customer will
receive coincident demand metering among all buildings on the cooling loop served
under this Agreement. Supplier will calibrate the metering equipment in accordance with
the manufacturer’s recommendations yearly. If the Customer requests additional testing,
Supplier will conduct the test. Unless the testing indicates the equipment provides
metering results which are inaccurate by 5% or more adversely to the building, the
building will pay all costs and expenses incurred by Supplier to conduct the test.

2. If the metering records for the chilled water service are interrupted, or if a test of the
metering equipment indicates that the equipment is not accurately measuring service
usage (within a margin of error of 5%), Supplier will determine the Customer’s
consumption of chilled water based upon one of the following:

a. The metering records immediately before and after the interruption or before the
date of the immediately preceding test which indicated that the metering
equipment was accurately measuring service usage, or after the date when the
equipment and apparatus were corrected.

b. The Customer’s consumption during similar periods under similar conditions.

C. Contemporaneous or prior use by other buildings whose consumption
requirements are similar to the building’s.

d. Some reasonable combination of the methods described above.

3. Customer shall be provided with written results of chilled water meter calibration and/or
be present at such testing. Customer reserves the right to request or arrange third-party
meter accuracy validation, or verification of Supplier’s calibration results.

Customer Responsibility:

A

Changes to the System: Any future changes to the Customer’s chilled water system that will
impact the district cooling system shall be reported and, when applicable, subject to approval by
Supplier.

Water Treatment: Customer will maintain a corrosion inhibitor in the building’s chilled water
system with a pH level between 9.0 and 10.0, and total bacteria count of less than or equal to 100
cfu/ml.

Connection Equipment Maintenance: The Customer will maintain the secondary isolation valves
and strainer.

TS Equipment Room: The Customer will maintain adequate ventilation/space conditioning of the
TS equipment room.
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CODES AND STANDARDS

The design, fabrication and installation of the Transfer Station will be in accordance with the laws and regulations
of the City of Phoenix, Maricopa County, and the State of Arizona. The TS will also be designed and installed with
the latest editions of the applicable Codes and Standards from the following authorities:

A Latest issue as of this date of American Society of Heating, Refrigeration and Air Conditioning
Engineers (ASHRAE) Handbooks on “Fundamentals” and “Systems”

B. American Water Works Association (AWWA)

C. ASHRAE Energy Standard 90-80

D. National Fire Protection Association (NFPA)

E. Underwriters’ Laboratories (UL)

F. Air Conditioning and Refrigeration Institute (ARI)
G. American National Standards Institute (ANSI)

H. American Society of Mechanical Engineers (ASME)

l. American Society of Testing and Materials (ASTM)

J. National Electrical Manufacturer’s Association (NEMA)
K. ANSI-MSS SP-58-1983, Pipe Hangers and Supports - Materials, Design and Manufacturer
L. Standards of Tubular Heat Exchanger Manufacturer’s Association (TEMA)

M. American Standards Association (ASA)

MATERIALS:
A Piping: All piping shall be black steel to ASTM A53, Grade A or B as follows:
1. NPS %" to 1%” Schedule 80, ERW or Seamless, plain ends screwed
2. NPS 2”to 10"  Schedule 40, ERW or Seamless, bevel ends welded, or mechanical
coupling
3. NPS 12" or larger Standard wall, ERW or Seamless, bevel ends welded, or
mechanical coupling
B. Fittings:
1. NPS %" to 12”: Class 300, forged steel screwed or socket welded ends to ASTM A181.
2. NPS 2” and larger: Standard weight, forged steel welded to ASTM A234, Grade WPB,
or mechanical coupling.
3. Couplings, caps, plugs: NPS %" to 1%”, Class 300, screwed or socket welded to ASTM
A181, Class 70.
4. Nipples for drains, vents, pressure gauges and thermometers, etc.. NPS %" to 1%”

Schedule 80, screwed to ASTM A53, Grade A.
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Unions: NPS %" to 1%”, Class 300, screwed ends, forged steel, steel-to-steel ground
joints to ASTM 181.

Outlets for branch connections: Where prefabricated T-fittings are not used, Weld Bevel
“Weldolets” for butt weld connection shall be used, NPS %" to NPS 24”, ASTM A105
Standard.

Flanges: NPS %" to 1%2” Class 300, flat faced screwed to ASTM A216 Grade WCB,;
NPS 2” and larger, Class 300, flat faced, weld neck to ASTM A216 Grade WCB.

Bolts and nuts: Stud bolts, carbon steel, semi-finished with heavy hex nuts to ASTM
A307, Grade B.

Gaskets: Red rubber or equivalent, rated for chilled water and system operating pressure.

Manufacturer: Crane, Garlock

Butterfly Valves: 4” to 24”. All valves shall be suitable for the pressure conditions, and
shall close tight against the differential pressures involved. Valves shall have dry stem
journals with no leakage to stems at rated pressure. Stem packing shall not be required.

a. Valve hodies shall be tapped full lug design for installation between ANSI 150
flanges. Valve bodies shall be rated comparable to the pipe rating. Lug valves
shall be capable of end-of-line service at 200 psi with the downstream flange
removed for liquid service only.

b. Discs shall be of a concentric design configured for high flow while maintaining
strength consistent with the valve pressure rating. Valve disc shall employ a
positive machined drive. Pins or bolts are not allowed for attaching the disc to
the valve stems. Disc edge will be configured to minimize opening valve
torque.

C. Valve seat shall consist of a resilient elastomer liner molded to a rigid backing
ring. Valve seat shall be field replaceable with hand tools. Valve seat shall be
capable of service up to piping system pressure rating.

d. The upper stem shall be guided by two self-lubricating bronze bearings to
prevent galling and seizure.

e. Manual handles to be supplied with valves through 6” size; weatherproof worm
gear operators with valves 8” and above. All valves have tamper proof seals.

Manufacture: Grinnell, Keystone or Equivalent

Drain and Air Vent Valves: Up to 1”. Bronze body, bronze or stainless steel ball,
threaded ends, twin seal EPDM seats and seals, “O” ring, lever handle, rating 150 psi.

Manufacturer: Grinnell, Apollo, Crane

Needle Valves: Threaded, bronze body, needle type seating, 500 psig, hon-shock water,
backseat, Class 300, ¥2” - %4”.

Manufacturer: Crane #88



SERIAL 99214-RFP

Check Valves: 2” and over, minimum Class 150, silent check, cast iron body, flanged
ends or wafer type, stainless steel spring, swing check disc, bronze trim. Full faced when
flanged.

Manufacturer: Grinnell, Jenkins or Crane

Balancing Valves: 2" and smaller, bronze body, brass ball, TFE seat rings, differential
pressure readout ports with check valves, drain/purge port, memory stop feature,
calibrated pointer indicating degree of valve opening, tight shutoff with solder or thread
ends.

3" and over, cast iron body, brass vane, differential pressure readout ports with check
valves, memory stop feature, calibrated pointer with flanged ends.

Manufacturer: Bell & Gossett, Armstrong

Safety Relief Valves: Safety relief valves shall be ASME rated direct spring loaded type,
level operated, non-adjustable factory set discharge pressure. The safety relief valves
that are connected between isolation valves shall be sized to handle the expansion of the
enclosed volume only. System expansion is handled by existing safety relief valves
within the chilled water loop.

Manufacturer: Watts

Flow Meter: Magnetic/Inductive Type, Accuracy + .5% of rate from 1 to 30 feet/sec.
Output suitable for the software controlled energy calculation.

Manufacturer: Rosemount or Equal

Temperature Sensors: Industrial grade, 4-wire connected Pt-100 sensors, watertight
encapsulated, installed in thermowells.

Ball Valves - 2" and smaller ball valves shall be 150SWP, 400WOQOG, bronze two piece
body, full port, stainless steel ball, teflon seat and rings, lever handle and solder or
threaded ends.

Manufacturers: Grinnell, Apollo, Crane.

Heat Exchangers: Plate Type:

1.

The plate heat exchanger shall be shipped to the site assembled. The exchangers shall be
pressure tested and flushed clean at the factory prior to shipment. All nozzle connections
shall be factory sealed prior to shipment to prevent the entrance of foreign matter into the
heat exchanger during shipment, storage and installation.

The plate heat exchanger shall be factory tested in accordance with the requirements of
Section VIII, Division | of the ASME Code.

Flanged nozzle connections shall conform to ASA Standards and shall be of the pressure
rating design as indicated on the schedule. Studded port construction is not acceptable.

Heat exchanger design is to be of diagonal flow to optimize fluid flow distribution across
the plate surfaces.

Plates shall be fabricated from SA240-304 or 316 stainless steel and have a thickness for
a design pressure of 150 psig design/test pressure requirements:

a. 150 psi design - .028 inches minimum plate thickness
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6. Gaskets shall be of a one piece molded design formulated of Nitrile rubber. Gaskets
shall be encapsulated by the plate gasket grooves to prevent movement during exchanger
tightening and to prevent the gasket from being forced out of the groove under pressure.

7. Heat exchanger frames shall have a minimum of two external lifting lugs per frame
designed to support twice the dry weight of the exchanger.

8. Frame tightening bolts shall receive a rust-protective coating of molybdenum grease and
shall also be covered with plastic sleeves.

9. All exposed frame parts shall be surface prepared to SSP-6 finish, receive two prime
coats of a glycerophtalic zinc chromate primer and two finish coats of an epoxy enamel
to a minimum dry thickness of 3mm.

10. Manufacturer shall be Alfa-Laval or Tranter.

Insulation:

1. Fiberglass type pipe insulation with all-service jacket will be provided for chilled water
piping system. Average thermal conductivity will be 0.25 Btu/hr/sq.ft/deg F at 100
degrees F mean temperature per inch of thickness, as follows:

Chilled water piping 4” and smaller1” thick
Chilled water piping 6” and larger 1%2” thick
2. Primary side piping insulation will be 1%” thick fiberglass type with tight vapor barrier

at joints and feed throughs. Thermometers, etc. shall have an insulating cap.
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APPENDIX FTO CHILLED WATER SERVICE AGREEMENT

Form of Memorandum of Agreement

THIS MEMORANDUM is made by NORTHWIND, a Delaware Limited Liability Company (the

“Supplier”), and (the “Customer”). Reference is hereby made to that certain
Chilled Water Service Agreement dated as of , 2000 (the “Agreement”), between Supplier and
Customer, pursuant to which Supplier, at Customer’s request, has agreed to provide certain chilled water service to
the property commonly known as and legally described in the manner set forth on Exhibit A

attached hereto (the “Property”).

The purpose of this Memorandum is to provide notice of the Agreement and, in accordance therewith,
Supplier and Customer hereby acknowledge and agree that notwithstanding the manner or method by which the
Transfer Station (as such term is hereinafter defined) is installed in the Property the Transfer Station is the personal
property of Supplier (subject to the terms and conditions of the Agreement) and are not to be deemed part of the
collateral pledged to any lender or creditor of Customer as security for the repayment of any indebtedness of
Customer.

As used herein, the term “Transfer Station” shall mean the equipment and related piping and apparatus
between Supplier’s distribution piping and the Customer’s Connection Equipment, including, without limitation, a
plate frame heat exchanger assembly or equivalent device, piping, valves, metering equipment and controls and
additional equipment, if any, described in the IOM Specifications (as defined in the Agreement) installed by
Supplier on the Property pursuant to the terms of the Agreement for use in providing chilled water service to
Customer, and all replacements and additions thereof.

As used herein, the term “Customer’s Connection Equipment” shall mean all equipment and piping
necessary to connect the HVAC system used by Customer to cool space within the Property to the heat exchanger
assembly included in the Transfer Station.

IN WITNESS WHEREOF, Supplier and Customer have executed this instrument as of the day and year set
forth below.

Dated: , 2000
NORTHWIND PHOENIX, LLC MARICOPA COUNTY, a political subdivision
of the State of Arizona
BY: BY:
NAME: NAME:

TITLE: TITLE:
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EXHIBIT ATO MEMORANDUM OF AGREEMENT

LEGAL DESCRIPTION OF PREMISES

[to be inserted]
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STATE OF ARIZONA )
) SS.
COUNTY OF MARICOPA )

I, , @ Notary Public in and for said County, in the State aforesaid, do hereby certify that

, the of NORTHWIND PHOENIX, LLC, who is personally

known to me to be the same person whose name is subscribed to the foregoing instrument as such

, appeared before me this day in person and acknowledged that he signed and delivered the said

instrument as his own free and voluntary act and as the free and voluntary act of said corporation, for the uses and
purposes therein set forth.

WITNESS my hand and official seal in the County and State aforesaid this day of :
2000.

SEAL

My commission expires:

STATE OF ARIZONA )
) SS.
COUNTY OF MARICOPA)

l, , @ Notary Public in and for said County, in the State aforesaid, do hereby certify that

, the of , who is personally known to me to

be the same person whose name is subscribed to the foregoing instrument as such , appeared before

me this day in person and acknowledged that he signed and delivered the said instrument as his own free and
voluntary act and as the free and voluntary act of said entity, for the uses and purposes therein set forth.

WITNESS my hand and official seal in the County and State aforesaid this day of ,

2000.

SEAL

My commission expires:
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APPENDIX G TO CHILLED WATER SERVICE AGREEMENT

Scenario #1

If the district cooling system operation was closed and Maricopa County was required to install their own
permanent cooling system, the County would be compensated based on the following formula:

A = Payment to County = B+C+D

Where:

B = Cost of temporary cooling system less the normal cost for Northwind District cooling service for the period of time
required to construct a permanent cooling system

C =Present value of $ 800,000/year annuity stream for the balance of the 20-year term of the contract upon completion
of the new plant at a 6.25% discount rate

D = “Significant” cost differences in constructing a new vs. the original plant (with comparable efficiency ratings after
adjusting for inflation)

Example # 1 — At the completion of the first full year of the 20-year contract, Northwind closes the
business and there is not a new owner. The time required to have a new plant built after the business is
closed is two years, thus temporary cooling will be required for two years at a cost of

$ 250,000 and the cost of Northwind district cooling service for the same two years is $ 150,000. There are
no significant cost differences in constructing a new plant vs. the original plant.

B = ($ 250,000 - $ 150,00)
C = Present Value of $ 800,000 at 6.25% for 17 years
D=0

A = Payment to County = ($ 250,000 - $ 150,00) + Present Value of $ 800,000 at 6.25% for 17 years + 0

A =$100,000 +$ 7,293,021 + 0 = |$ 7,393,021 = Payment to County]

Example # 2 — At the completion of 19 years of the 20-year contract Northwind closes the business and
there is not a new owner. The time required to have a new plant built after the business is closed is two
years, thus temporary cooling will be required for two years at a cost of

$ 300,000 and the cost of Northwind district cooling service for the same two years is $ 100,000. There is a
significant cost differences in constructing a new plant vs. the original plant totaling

$ 500,000 after adjusting for inflation due to having to build a new plant at a different location than what
was first contemplated.

B 300,000 - $ 100,000)
C
D

$
0
$ 500,000

A = Payment to County = ($ 300,000 — $ 100,000) + 0 + $ 500,000
A =$ 200,000 + 0 + $ 500,000 = [$ 700,000 = Payment to County|
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Scenario #2

If Northwind sold the district cooling system and Maricopa County now purchases the district cooling service at a
higher price from the new provider, the County would be compensated based on the following:

Example # 1 — At the completion of the first full year of the 20-year contract Northwind sells the business.
The cost to provide district cooling service from the new supplier is estimated to increase by $ 10,000
(based on averaging the annual usage cost for the balance of the term of the contract) and the new service
is available immediately upon Northwind selling the business (if the service was not available immediately
following the sale, Northwind would pay an additional amount equal to the difference between temporary
cooling and the Northwind service until the County obtained new district cooling service).

|Payment to County = Present Value of $10,000 @ 6.25% for 19 years = $ 109,433|
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ASSIGNMENT AGREEMENT
FROM NORTHWIND PHOENIX, LLC TO
PINNACLE WEST CAPITAL CORPORATION

THIS ASSIGNMENT AGREEMENT (* Assignment”) is entered into and made effective as of this 21st
day of June, 2000, by and between Northwind, a Delaware limited liability company (“ASSIGNOR”) and Pinnacle
West Capital Corporation, an Arizona corporation (“ASSIGNEE”).

RECITALS

WHEREAS, ASSIGNOR and Maricopa County, a political subdivision of the State of Arizona (the
“County™) have on this date, entered into a Chilled Water Service Agreement (the “Cooling Agreement”), pursuant
to which ASSIGNOR has undertaken to provide cooling to certain new facilities to be constructed, owned and
operated by the County in Downtown Phoenix, as more particularly described therein; and

WHEREAS, ASSIGNOR now desires to assign its rights and delegate its obligations under the Cooling
Agreement to ASSIGNEE, its Affiliate for the purposes of the Cooling Agreement, upon the terms and conditions
set forth herein.

Whereas, in addition to effectuating the assignment and delegation contemplated in the foregoing recitals,
parties desire to enter into this Assignment in order to satisfy the Condition Precedent set forth in Section 16.4 of
the Cooling Agreement.

AGREEMENT

NOW THEREFORE, in consideration of the premises, covenants and agreements contained herein, and for
other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the
ASSIGNOR AND the ASSIGNEE, intending to be legally bound, hereby agree as follows:

1. Assignment. ASSIGNOR hereby transfers, assigns and delegates all of its right, title, interest and
obligations in, to and under the Cooling Agreement to ASSIGNEE. For the purpose of satisfying
the condition precedent set forth in Section 16.4 of the Cooling Agreement, nothing contained
herein shall be interpreted as a novation or substitution of parties, it being understood and agreed
that this Assignment shall not release ASSIGNOR from its obligations under the Cooling
Agreement.

2. Acceptance. ASSIGNEE hereby accepts all benefits, burdens, rights, liabilities, and obligations of
ASSIGNOR in the Cooling Agreement, and agrees to be bound thereby.

3. Covenants of ASSIGNEE.

3.1 Assumption. ASSIGNEE hereby assumes all the duties and obligations of ASSIGNOR
under the Cooling Agreement.

3.2 Indemnification. ASSIGNEE promises to indemnify, defend, and hold harmless
ASSIGNOR, its officers, employees, agents, and representatives from any and all claims,
demands, suits, actions, proceedings, loss, cost, and damages of every kind and
description, including attorney’s fees and litigation expenses, arising out of the Cooling
Agreement on and after the effective date of this Assignment, or incident to this
Assignment of interests between ASSIGNOR and ASSIGNEE.
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4. Governing Law. This Assignment shall be interpreted in accordance with the substantive and
procedural laws of the State of Arizona.

5. Attorney’s Fees. If any action is brought by any party in respect to its rights under this

Assignment, the prevailing party shall be entitled to reasonable attorney’s fees and court costs, as

determined by the court.

This Assignment has been executed by the duly authorized representatives of the parties and shall be
effective as of the date first above written.

“ASSIGNOR™:

NORTHWIND PHOENIX, LLC

By:
Title:

“ASSIGNEE™:

PINNACLE WEST CAPITAL CORPORATION

By:
Title:

Acknowledgement and Consent

Maricopa County, by and through its MaterialsManagementDepartment Office of Procurement Services, in
accordance with Section MC1-310 of the Maricopa County Procurement Code, hereby consents to the assignment,

transfer and delegation provided for in this Assignment Agreement pursuant to Section 16.2.2 of the Cooling
Agreement.

MARICOPA COUNTY,
By and through its Materials-Management-Department Office of Procurement Services

BY:

NAME:
TITLE:
DATE:
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ASSIGNMENT AGREEMENT
FROM PINNACLE WEST CAPITAL CORPORATIONTO
NORTHWIND PHOENIX, LLC

THIS ASSIGNMENT AGREEMENT (* Assignment”) is entered into and made effective as of this 21st
day of June, 2000, by and between Pinnacle West Capital Corporation, an Arizona corporation (“ASSIGNOR”) and
Northwind, a Delaware limited liability company (“ASSIGNEE”).

RECITALS

WHEREAS, ASSIGNOR and Maricopa County (the “County™) are parties to a Chilled Water Service
Agreement, dated as of June 21, 2000 (the “Cooling Agreement™), pursuant to which ASSIGNOR has undertaken to
provide cooling to certain new facilities to be constructed, owned and operated by the County in Downtown
Phoenix as more particularly described therein; and

WHEREAS, ASSIGNOR now desires to assign its rights and delegate its obligations under the Cooling
Agreement to ASSIGNEE, its Affiliate for the purposes of the Cooling Agreement, upon the terms and conditions
set forth herein; and

WHEREAS, in addition to effectuating the assignment and delegation contemplated in the preceding
recital, parties desire to enter into this Assignment in order to satisfy the condition precedent set forth in Section
16.4 of the Cooling Agreement

AGREEMENT

NOW THEREFORE, in consideration of the premises, covenants and agreements contained herein, and for
other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the
ASSIGNOR and the ASSIGNEE, intending to be legally bound, hereby agree as follows:

1. Assignment. ASSIGNOR hereby transfers, assigns and delegates all of its right, title, interest and
obligations in, to and under the Cooling Agreement to ASSIGNEE. For the purpose of satisfying
the condition precedent set forth in Section 16.4 of the Cooling Agreement, nothing contained
herein shall be interpreted as a novation or substitution of parties, it being understood and agreed
that this Assignment shall not release ASSIGNOR from its obligations under the Cooling
Agreement.

2. Acceptance. ASSIGNEE hereby accepts all benefits, burdens, rights, liabilities, and obligations of
ASSIGNOR in the Cooling Agreement, and agrees to be bound thereby.

3. Covenants of ASSIGNEE.

3.1 Assumption. ASSIGNEE hereby assumes all the duties and obligations of ASSIGNOR
under the Cooling Agreement.

3.2 Indemnification. ASSIGNEE promises to indemnify, defend, and hold harmless
ASSIGNOR, its officers, employees, agents, and representatives from any and all claims,
demands, suits, actions, proceedings, loss, cost, and damages of every kind and
description, including attorney’s fees and litigation expenses, arising out of the Cooling
Agreement on and after the effective date of this Assignment, or incident to this
Assignment of interests between ASSIGNOR and ASSIGNEE.
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4. Governing Law. This Assignment shall be interpreted in accordance with the substantive and
procedural laws of the State of Arizona.

5. Attorney’s Fees. If any action is brought by any party in respect to its rights under this

Assignment, the prevailing party shall be entitled to reasonable attorney’s fees and court costs, as

determined by the court.

This Assignment has been executed by the duly authorized representatives of the parties and shall be
effective as of the date first above written.

“ASSIGNOR™:
PINNACLE WEST CAPITAL CORPORATION

By:
Title:

“ASSIGNEE™:

NORTHWIND PHOENIX LLC

By:
Title:

Acknowledgement and Consent

Maricopa County, by and through its Materials-Management-Department Office of Procurement Services, in

accordance with Section MC1-310 of the Maricopa County Procurement Code, hereby consents to the assignment,
transfer and delegation provided for in this Assignment Agreement pursuant to Section 16.2.2 of the Cooling
Agreement.

MARICOPA COUNTY,
By and through its Materials-Management-Department Office of Procurement Services

BY:

NAME:
TITLE:
DATE:
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AMENDMENT NO. 1 TO
MASTER CHILLED WATER SERVICE AGREEMENT

€73 10-05%-71-00

THIS AMENDMENT NO. 1 TO THE MASTER CHILLED WATER SERVICE
AGREEMENT (“Amendment No. 17) is dated as of {Jec. i, 2009 (the “Effective
Date™), by and between NORTHWIND PHOENIX, LLC, a Delaware Limited Liability
Company (“Supplier’™), and Maricopa County, and its successors and assigns, a political
subdivision of the State of Arizona, by and through its Facilities Management Department
(*“Customer”) (this and all other capitalized terms used in this Amendment No. 1 shall have the
meanings ascribed to those terms in Appendix A attached to the Master Chilled Water Service
Agreement, as defined below).

RECITALS

WHEREAS, Supplier and Customer are parties to a Master Chilled Water Service
Agreement, dated June 21, 2000 (the “Agreement”), pursuant to which Supplier agreed to
provide chilled water service to Customer’s Premises described in the Agreement, on the terms
and subject to the conditions set forth therein;

WHEREAS, per Section 1.2 of the Agreement, Customer has requested that its
Downtown Courts Tower, as hereinafter described, receive chilled water service under the
Agreement, as of the Commencement Date, hereinafter stated; and

WHEREAS, the parties have agreed upon the terms and conditions under which chilled
water service shall be provided to Customer’s Downtown Courls Tower and they desire to enter
into this Amendment No. 1 to confirm their agreement.

NOW, THEREFORE, for good and valusble consideration, the receipt and sufficiency of
which are hereby acknowledged, Supplier and Customer agree as follows:

L Chilled Water Service.

1.1  The Premises. For the purposes of this Amendment No. 1, the Premises shall be
Customer’'s Downtown Courts Tower, currently being constructed on the
southwest corner of Madison Street and First Avenue, in downtown Phoenix,
Arizona,

12  The Equipment. Supplier shall install the Equipment described in Attachment 1
to this Amendment No. 1 inside Customer’s Courts Tower, at a location to be
mutually agreed upon by the parties, and connect it to Supplier’s chilled water
loop.

1.3  Contract Capacity, 2,565 tons, which shall be in addition to the Contract
Capacity specified in the Agreement for the Premises served thereunder prior to
the execution of this Amendment No. 1.

11343722
121609
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1.4  Adjustment in Contract Capacity. (a) Customer may request a one-time
increase of up to 135 tons in the Contract Capacity for the Courts Tower by
notifying Supplier in writing on or before September 30, 2013, In such event,
Customer’s Monthly Contract Capacity Charge (as stated in Section 2.3.1 of this
Amendment No. 1) for chilled water service to the Premises described in Section
1.1 of this Amendment No. 1, shall increase by an amount equal to the then
current Monthly Capacity Charge charged by Supplier to its customers, divided
by 2,565 tons, multiplied by the added capacity in tons. An exceedance in
Customer’s demand under Section 1.4(b) of this Amendment No, 1 prior to
September 30, 2013 shall be treated as Customer’s exercise of its right to increase
its Contract Capacity under this Section 1.4, unless Customer initiates the process
called for under Section 1.4(b). Contract Capacity for the Premises served under
this Amendment No. 1 shall not be subjesct to reduction as provided in Section 1.1
of the Agreement.

()  Exccedances in Customer Demand. [f Customer’s demand
exceeds the Contract Capacity established in Scction 1.3 of this Amendment
No. 1 (as adjusted by Section 1.4) in three (3) different consecutive months, as
described in Section 1 of the Agreement, such shall be addressed by the parties in
accordance with the provisions of the Contingency Plan adepted pursuant to
Section 12.1 of the Agreement, However, Customer shall be responsible for the
additional capacity usage and will be billed accordingly utilizing the formulation
set forth in Section 1.4 to determine the charge for added Capacity.

2. Term; Monthly Charges.

2.1 Commencerient Date. This Amendment No. 1 is effective upon the Effective
Date, The Commencement Date of Service to the Premises covered by this
Amendment No. 1 is October 1, 2011.

2.2 Term. This Amendment No. 1 shall remain in effect for the Initial Term of the
Agrecment, and the two (2) additional five-year extension terms as provided for
under Section 2.2 of the Agreement, unless terminated earlier pursuant o the
terms of the Agreement or extended by mutual agreement of the parties.

2.3 Charges.

23.1 Monthly Contract Capacity Charge (Stated in July 2008 doliars™).
$59,053.33, payable in advance, as per Section 3.1 (Invoices) of the
Agreement commencing with the invoice for the month of October, 2011.

2.3.2 Consumption Charge (Stated in July 2008 dollars*). $0.1280 per ton-
hour.

233 Interconnection Charge. Customer shall pay Supplier & one-time
Interconnection Charge of $512,125.00, payable upon final approval from
the Maricopa County Board of Supervisors. Such approval and payment

Maricopa County CWSA Amendment No. ] Page 2 of 6
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shall be a condition precedent to Supplier’s obligation to install the

Equipment, mtcrcunnec’&: Fo Fhe Femiier Fo 1Fc clotwndowwn chi'ficd :
£l o .f_i(‘.fﬂ""ﬂ Y Ceam. Ffﬂu’r"ff-:.— ,é‘.:t NI TPV, A 1"?6,-;’ ﬁ:n.:ml‘fmm f"ﬂ»{’.f
*The Monthly Contract Capacity Charge and the Consumption Charge shall be adjusted under O/
=

Section 3 of this Amendment. /

3, Adjustments.

The following provisions for adjustment of the Monthly Contract Capacity and the
Consumption Charge shall be in effect as of the Effective Date of this Amendment No. [
and shall apply to all invoices issued thereafier for chilled water service to the Premises
served under this Amendment No. 1 only, »

% /s— (,2’/

3.1 Annual Adjustment.

The Monthly Contract Capacity Charge and the Consumption Charge shall be
adjusted as follows, starting February 2009 and for the Term of this Amendment
No. 1, and any extensions thereot:

3.1,1 Monthly Contract Capacity Charge: The product of (i) the most recent
Monthly Contract Capacity Charge prior to the adjustment, multiplied by
(ii) the increase or decrease, if any, in the monthly average of the
Consumer Price Index (CPI) from July the previous year to June of the
calendar year in which the adjustment to the Monthly Contract Capacity
Charge is to occur compared to the monthly average of the CPI calculated
for the previous year. The percentage change is calculated by dividing
(iii) the monthly average CP1I for the twelve months preceding July 1 of
the year the adjustment is fo be effective by (iv) the monthly average CFI
for the 12 consecutive months beginning 24 months preceding July 1 of
the year the adjustment is to be effective.

3.1.2 Consumption Charge: The product of (i) the most recent Consumption
Charge per ton-hour prior fo the adjustment, multiplied by (ii) the
appropriate weighting per subsection 3.2.1, below, and the increase or
decrease, if any, in the monthly average of the Consumer Price Index
(CPI) from July the previous year to June of the calendar year in which the
adjustment to the Consumption Charge is to occur compared to the
monthly average of the CPI calculated for the previous year. The
percentage change is calculated by dividing (iif) the monthly average CPI
for the twelve months preceding July 1 of the year the adjustment is to be
effective by (iv) the monthly average CPI for the 12 consecutive months
beginning 24 months preceding July 1 of the year the adjustment is to be
effective.

3.1.3 In no event shall the foregoing adjustments provided for in subsections
3.1.1 and 3.1.2 based on changes in the CPI result in a decrease from the
prior year's Monthly Contract Capacity Charge and Consumption Charge.

Maricopa County CWSA Amendment No. 1 Page3of 6
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3.1.4  For purposes of this Sectien 3, “Consumer Price Index” or “CPI" means
the Western Region, Size A Cilty Average Coosumer Price Indax as
published by the Burcau of Labor Statistics, all items other than food and
energy, not seasonably adjusted, Serles TD: CUURA4DOSAULLE, as it
appears in the “News" as published monthly by the United Siates
Department of Lebor, Bureau of Labor Statisties); provided, however, that
if said Consumer Mice Index shall cease to exist, 15 changed, or no longer
pravides a reliable cost trending indicator, then the term “Consumer Frice
Index" shall mean such other or similar index or formula as Supplier
reasonably selects to measure changes in material, mairtenance, repair,
and/or labor costs.

32 ' ents for Changes in nd Water/Sewer Rates. ;_
Toel o

Commencing July 1, 2689 and confinuing throughout the Term of this
Amendment Mo, 1, the Consumption Charge shall alao be subject to adjustment
for any changes in Supplier's cost of clectricity and waler/sewer, and such
adjustment shall beeome effective ag of the dute upon which such changes became
effective. The adjusted Consumption Charge shall be the basis of all future
adjustments, The adjustment methodelogy is as follows:

3.2.1 Upon each Consumption Charge adjustment, the Supplier shall determine
its weighting of CPl, electricity, and waler/sewes adjustments that
represent Supplier's respective cost make-up of producing chilled water
service, The (hree weightings shall tetal 100%. The initial weighting,
subject to change, shell be 5% for CPI, 85% for eleciricily, and 10% for
waler/seorer, -

3.2.2 Upen any changes in Supplier’s electricity or water/sewer rates, Supplier
shall determine the percentage change in i1s respective averzge unil cost
($%Wh for electricity or $1000 gal for water), based on Supplier's
historical consumption datn for the 12-menth period immedistely prior to
the rate change (“rate change” shall mean any changes inchuding but nol
limited to changes in taxes, foes, surcharges, fuel adjustments, rate
struciure changes, rate eliminstions or desegulation impacts). Changes in
the Consumption Charge under the Apgreement shsll be effective
concurrent with the effective date of the npplicable electric or water/sewer
rate change. The percentage change in the Consumption Charge shall
equal (he percentage change in unlt cost multiplied by its weighting. For
example, a 10% elechricity unit cost incrense multiplied by a 85%
electricity weighting means the Consumption Charge would increase by
8.5% (100 X 85% = 8.5%).

33 Effocts of * Taxes. Fees and BrFes,

In addiion 1o the foregoing adjustments, Supplier may adjust the Contract
Capacity Charge and the Consumption Charge to reflect any other increases in
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Supplier's costs of providing Service to Customer’s Premnises that result from the
adoption or modification of any applicable laws, reles, ordinances, regulotions or
orders of any governmental autharly, or from any change in the interpretation by
any court, tribunal or regulstory agency of any such applicable [nws, nies,
ordinanees, regulations or orders, after the date of this Agreement, or Force
Majeure Events under Section 10 of the Agreement), and such adjustment will
berome effective immedintely wpon notice of the adjustment to Cuslomer. By
way of illostration end not exchision, Customer will pay to Supplier any taxes
levied upaa the Service, including without limitation any use of licenss five, upon
receipt of Supplier's invoice for such taxes.

4. First Year of Service Credit. Supplier shall provide a credit of 341,666.67 per month
during the first 12-month period of Serviee, sommencing with the first mvoice after the

Commencement Date,

5. Effect of this Amendment No. 1. The provisions coniained in this Amendment relate
only to the Service Supplier shall provide to Customer’s Downtown Courts Tower.

Except as expressly provided otherwise in this Amendment No. 1, the Agreement
betweeen the parties shall remain in full force and effect,

i, Fxeention. IN WITNESS WHEREQF, the parties hereto have duly executed and
delivered this Amendment Mo, | as of the date set forth above,

HOR N JOENIY, LLC MARTICOPA COUNTY, a political subdivision
of the State of Arizona

By Mnf L‘} ‘O@
—MAX W WSO

MAMNE:
TITLE:

Clerk of the I

Approved As To Form
BYLE ITE

Maricopa County CWSA Amendment No, 1 Page Sof 6
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Attachment 1- Eguipment

[to be inserted]
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Addendum No. 1
to Amendment Neo. 1 of the
Northwind Phoenix/Maricopa County Master Chilled Water Service Agreement

AGREEMENT {"Addendum No. 17 iz dated nz of & {2010 (the “Effective Date™}, by and befween
NORTHWTWD PHOENTX, LLE, a Delawere Limited Ligbflity Company (“Supplier™), and Maricops County,
and its successoss and assigns, a political subdivision of the State of Arzona, by and threwgh s Feciliies
Bdanagement Department {"Costomer'™) {this and all ather capitalized tesms used in this Addendum Mo, [ shall
have the meamings asenbed to thoss ferms m Appendic A attached o the Master Chilled Water Service
Agreeiment, as defined below),

THI: ADDENDUM NG, 1 TO AMENDMENT MO E OF THE MASTER CHILLED WATER SERVICE

RECITALES

WHEREAE, Supplier and Customer are Parties to 8 Master Chilled Water Service Agresment, doed
June 21, Z000 (the “Apreement”), pursuant to whith Supplicr agreed to prowvide chilled water service 0 oonl
load within the Castomer's Pramises desaribed m the Agreement, on the terms and subjoct o the conditions set
forth thersin;

WHEREAS, per Section 1.2 of the Agreement, Customer has requested that its Criminal Tower, as
hereimafter described, receive chilled water service under the Agreement, as of the Commencement Date,
hervinafier staled, and

WHEREAS, Supplier and Customer are Parties 1o Amendment Mool (of the Agreement) dated
December 21, 2009 (“Amendment No. 17), pursuent to which the Parties have agreed upon tenme and
conditions under which chilled warer service ghall be peovided to Customer's Criminal Tower

WHEREAS, the Customer hes requested and Suppler hos sgreed to provide Early Chilled Water
Service, as defined herein, to Customer’s Criminal Tower, the Paries desire to enfer mio this Addendurn Ne. |
1o confirm their agreement,

MW, THEREFORE, for good and valushle consideration, the receipt and sufficiency of which are
hereby acknowledged, Supplier and Customer agres as toblows:

1. Barly Challed Waler Service, During the period October 1, 2000 10 Seplember 30, 2011 {“Barly Chilled
Water Service Period”), chilled weter service shall be provided to the Premises amd hilled as provided for
herein (all other chilled water service provisions of the Agreement shall apply to the chillad water service
fumished under thizs Addendum Ma, 13,

LE Chilled water service shall be provided up o the 2563 fon Contract Capacity {as defined in
Arnendoment Mo, 13

1.2. The monthly capucity and consumption charges, respectively (after adjustment per Amendment No. 1,
updated tor & August |, 2010 effective date and subject 10 fature adjustments per Amendment Mo, 1,
are:

.21 $23.95 ftonmonth X Monthly Billing Cooling Demand (as defined bafow), tons
1.2.2. 30.1308man-hr X respective monthly cooling consumption, ton-hre

1.3, The Monthly Billing Cooling Demand 5k ¢ mregtar of
151 The actuzl monthly measvred 15-minute peak cooling demand far the billing muonth,
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Addendum Mo, 1
to Amendment Mo, 1 of the
Northwind Phoenix/Maricopa County Master Chilled Water Service Agreement

1.3.2. The respective Estimated Monthly Cooling Demand (s defined below) for the billing month,

and

1.2.3. Any prior billing months® measare | S-minute peak cocling demand
1.4, The Estimated Menthly Cooling Darnand shall be

B0, Oeetober 2010:
1.4.2. Movanber 20710:
1.4.3. Decerpber 2000;
.44, January 201 1:

14,5, Feb I001 thru Septermber 2011

410 tgns
2% tons
213 tons
943 tins
245 tonss (For esch month)

2. The “First Year of Cradit” provizion shall commence on October 1, 2011, as provided for in Amendment

Mo, |

3. This Addendum Mo, | shall terminate September 30, 2011, and seamlessly, Beginning on Oeioher 1, 2011,
chilled water service shall be provided under Amendment Mo, |,

4. Except as specifically modified herein, the Apreement, as amended by Amendment Me. 1, shall continue in
full force amd effect. From and after the date of this Addendum Mo. 1, each refersnce in the Agreement 1o
“this Agrezment,” “herewnder,” “hereof,” “herein,” or words of fike import refering to the A preemeant will
mean gnd be areference to the Agreement as amended pursaant te this Addendum Mo, 1.

This Addendum Mo, | to Amendment Mo. | 13 hereby agreed to by the authordzed representatives of each pany

a3 follows:

NORTHWIND PHOENIX, LLC

“Suppligsr- =
,Eﬂ*"':.f’ )
By~ Mgl

=] } 3 | : [
B T Th b b
T

Title: [P o (tvanyl) ;ulit,ﬂféf:*f-"x

f
Date: q [&a //L{"'

MARICOPA OOUNTY, a political subdivision of the
State of AT

“Custommes™
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Contract Consumption Price (fuly 2008 Dollars) =

Weighting Summary

Elactric  85.01%
Water 11.88%
Other  3.11%
A) CPI adjustement
Date of First CPl Adjustment = 2/1/2009
CPI2007= 2184
CPI 2008 = 2240
CPl Adjustmient = 2.50%
Date of Secand CPl Adjustment = 2/1/2010
CP) 2008 = 2240
CPl2005= 2271
CPlAdjustment = 1.36%
B] Electric Adjustrent
From  Jul-2008
To Aug-2010
Electric Adjustment = -1.00%
C) Water Adjustment
For 2009 12.49%
For 2010 10.0%,

County Courts Tower Chilled Water Charges Update Summary

3.11%

311%

B55.01%

11.88%
11.88%

Charges Effective August 1, 2010 =
Total % Increase =

Weighted Adj.

0.08%

0. 0

0.85%

1.48%
1.19%

CONFIDENTIAL

Consumption Charge

S0.1280/ton-hr

501281 ton-hr

S0.1282/tan-hr

s0.127 1 ran-hr
50,1290/ ton-hr
50,1305/ton-hr

$0.1305/ton-hr
1.95%

Capacity Charge

Amendment 1 Contract Capacity Charge = 559,083, 33 fmonth
amendment 1 Contract Capacity = 2,285.0 tons
Ratio (Monthiy Charge / Capacity) = 523.03 fton/maonth

CPl Adjustemnt = 2.59%; Mew Capacity Charge = 533,63 /ton/manth

CP1 Adjustermnt = 1.36%; Mew Capacity Charge = 523,95 fton/month

Charges Effective August L, 2010 = 523.95 fton/month
Total % increase = 3.99%
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%‘ University Mechanical MARICORA COUNTY COURT TOWER

& Ergirearinng Covilracions Cooding demand schadule
Date: 87262010

Date
S-Oct-0 |
_ BOct-10 | 3
| 13-0ct-10
21-0ct-10
I6-0ct-10 | 5,045 |MEBH 420
© 3INow10 | 6270 | MABEH 523
| 3D-Newd0 | 6,347 |MBH 539
8-Dec-10 9,069 |MAEH 735
LO-Dreg- 10 9,126 |MEH 761
T 13-pec-10 10,740 |MBH 835 |
17-Dec10 | 10,826 |MEH o0z
[ 23-pec-10 10,893 | MEH ana
_____ 29-Dec-10 | 10,960 |[MBH 913
31-0ec-10 | 11,027 |MBH | 919
[ 13dan-11 | 11,338 (MEH | 945 |
i
|
12,000 7 : _— |
i ' | f Lyt I
10,000 i : |
3 | !
B000 {11 : _
6,000 !
| % |
4,000 gl =—#=ioad
H
o LI !
| f i | |
o [ | I'l AL HAIE 1 ] | |I I i HL [

RO B

R N S . L - B e
P ot

e e —— e s e S ==




County Courts Early Cooling Costs
Estienate Dy

CONFIDENTIAL
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Table 1: hax * Estimated Usage Tabda 3: Calculation Table
Capadity Chig Usage Chamge Mpnthly 10T hAOK * 3% TVPICAL*
Manth Tars .0 jtonfmanty  Tando S030SMonse Total Oate Tons B Dnvs ERths  Ton-Hrs EFLHs Lon-Hrs
[hct-2010 420 510,061 217,234 528,346 SIEAD7 el 5, 2000 177 5 130 11,240 36 6,304
Man-2010 529 S1LGTE 443,78 457,835 70,507 Oct &, 2000 276 3 72 19,872 kS | 588
Daec-2010 318 522014 39,004 503,347 5105 401 Ori 13, 2010 358 5 120 47,760 E 14,175
lan-211 245 521636 703,050 591,796 5114382 Cei2l, 2010 40% H] 192 17,551 57 23,136
Fab-2011 945 311436 E36,040 587 BET 105,504 Oct 36, 7010 410 5 120 30,400 I 13,955
har-2011 045 421636 703,080 £B1,745 £114382 Moy &, 2014 LFs ] 152 100,816 57 25,804
Apr-2011 945 412436 AL, 400 5B, TEE 2111453 Pow 30, 2010 523 ar £4E 41,762 152 100,742
iy-B011 45 512636 103,080 581,746 %114,382 e &, 2000 755 B 182 144,960 57 43025
B 2011 Qg 522635 GR0,400 58,755 £111,423 Deci0, 2000 Tal 2 a3 36518 L] 10,842
Jul-2041 245 L1253 704,080 501,746 £114,302 b 12, 2010 BG5S k] LH a2 56 14 12,731
Aug-2011 845 511,636 703,080 581,746 5114,282 Dec 17, 7010 S0 5 130 106,240 13 32,126
Sep-7011 ELH 412 B35 G80.400 480,76 5110433 Dec23, 2040 908 3 144 130,752 43 ECELL]
5248474 T 451,056 5977535 51,235,998 Dec 2%, 2010 913 6 144 131,472 43 58,021
Cee 31 2010 919 2 48 44,112 14 13,043
Tabile 2: Typical™* Estimated Likage lan 13,2041 945 13 312 304,840 LES B7.510
Capacity Chg. Usage Charge mMonthly Jen 31, 201 945 b 1:3 432 408,240 128 121167
Apnith Tons  S3094 fesefmonth  Ton-Hrs 50,5305 Mo Tortad Feb 28, 2011 945 28 672 &35,040 159 18548
Oet-2010 430 510,061 B44T3 58,413 518474 Mardl, #1545 31 44 703,080 | 208,677
Mow-2010 525 512,672 131546 317,166 519837 Apr30 2080 945 El 720 ER0,A00 214 200,545
Diee-2010 019 532,014 1M8EES 524,750 546,763 May 31,2011 945 31 744 703,080 m 08 ETT
lan-2011 ua5 522 636 208,677 527,231 540,067 Jum 30, J0LL 845 20 720 G80,400 214 201,545
Feb-2011 345 512,B3E 188482 514,595 547,232 b 31, 2011 045 EL] 744 703,080 i | 208,677
hdar-2011 945 512,636 WEETT 51723 549,867 AU 31,2011 345 31 744 703,080 m 208,677
Aproa011 113 521536 01T G352 40,388 Sepd0, 2011 545 30 Eri 6R0.400 114 01545
May-2011 B4z 521636 08,677 £27.211 SATEET 7,491,056 2,123,385
Jun-2011 M5 522,636 200,545 506,352 40,280
Jul-2011 845 221 636 208,677 537,231 245 86T Tabbe 4: Mcathly Capacity & Usage Summary Takle
Aiig-2011 945 521636 0EETYT 517,231 49,867 hlAE = TERICAL™"
Sep- 2011 245 221A16 01545 526,352 445 949 Wirith Tans Tan-Hrs Ton:Hrs
5148474 2,223,285  §790,133 [AER Cict-2010 410 117,224 64,473
* fvia bas=d on 24 hrs/day 8L tons spegified by UK Hiw-2010 519 443,208 131 546
** Typical based on typical office usage hours and tons spacified by UM - 2000 915 635,024 189,665
This & on estimate only; scting usage, tons, end fasts will vany fan-2011 545 103,050 208,677
Riffing will be bassd on ootu), mof this estimats Fen-2011 G4t B35, 040 1ERA82
Mar-2001 o45 703,050 08677
& Unfvoraity Bfofanial e oo T Apr-20L1 oag BA0,400 201,945
SRETIRTE Cmmemeviees May-2011 545 703,040 208677
. Jun-ZH1 a45 680,400 201,945
10— = Jig-2011 645 03,080 208677
00 ,J — Aug3011 045 703,080 208677
P Sep-2011 245 E20.400 200,945
aod oo 7,492,096 2,333,308
Figz5%

Carpean
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AMENDMENT NO.2TO
MASTER CHILLED WATER SERVICE AGREEMENT
.73 12-005- 30D

THIS AMENDMENT NO. 2 TO THE MASTER CHILLED WATER SERVICE
AGREEMENT (“Amendment No.2”) is dated as of March 2] . 2012 (the “Effective
Date™), by and between NRG ENERGY CENTER PHOENIX LLC (as purchaser and successor
in interest of NORTHWIND PHOENIX, LLC), a Delaware Limited Liability Company
(“Supplier”), and Maricopa County, and its successors and assigns, a political subdivision of the
State of Arizona, by and through its Facilities Management Department (“Customer™) (this and
all other capitalized terms used in this Amendment No. 2 shall have the meanings ascribed to
those terms in Appendix A attached to the Master Chilled Water Service Agreement, as
referenced below).

RECITALS

WHEREAS, Supplier and Customer are parties to a Master Chilled Water Service
Agreement, dated June 21, 2000 (the “Agreement”), pursuant to which Supplier agreed to
provide chilled water service to Customer’s Premises described in the Agreement, on the terms
and subject to the conditions set forth therein;

WHEREAS, per Section 1.2 of the Agreement, Customer has requested that its Maricopa
County Sheriff’s Office Headquarters, as hereinafter described, receive chilled water service
under the Agreement, as of the Commencement Date hereinafter stated; and

WHEREAS, the parties have agreed upon the terms and conditions under which chilled
water service shall be provided to Customer’s Maricopa County Sheriff’s Office Headquarters
and they desire to enter into this Amendment No. 2 to confirm their agreement.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, Supplier and Customer agree as follows:

1. Chilled Water Service.

1.1, The Premises. For the purposes of this Amendment No.2, the Premises shall be
Customer’s Maricopa County Sheriff’s Office Headquarters, currently being
constructed on the northwest corner of Jackson Street and Fifth Avenue, in downtown
Phoenix, Arizona.

1.2.  The Equipment. Supplicr shall install the Equipment described in Attachment 1 to
this Amendment No. 2 inside Customer’s Maricopa County Sheriff’'s Office
Headquarters, at a location to be mutually agreed upon by the parties, and connect it
to Supplier’s chilled water loop.

1.3, Contract Capacity. 500 tons, which shall be in addition to the Contract Capacity

specified in the Agreement, and prior amendments, for the Premises served
thereunder prior to the execution of this Amendment No. 2,

Maricopa County CWSA Amendment No.2 Page 1 of 6
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1.4.  Adjustment in Contract Capacity. (a) Customer may request a one-time increase
of up to 50 tons in the Contract Capacity for the Maricopa County Sheriff’s Office
Headquarters by notifying Supplier in writing on or before 5-years following the
Commencement Date. In such event, Customer’s Monthly Contract Capacity Charge
(as stated in Section 2.3.1 of this Amendment No. 2) for chilled water service to the
Premises described in Section 1.1 of this Amendment No.2, shall increase by an
amount equal to the then current Monthly Capacity Charge charged by Supplier to its
customers, divided by 500 tons, multiplied by the added capacity in tons. An
exceedance in Customer’s demand under Section 1.4(b) of this Amendment No. 2
prior to S-years following the Commencement Date, shall be treated as Customer’s
exercise of its right to increase its Contract Capacity under this Section 1.4, unless
Customer initiates the process called for under Section 1.4(b). Contract Capacity for
the Premises served under this Amendment No. 2 shall not be subject to reduction as
provided in Section 1.1 of the Agreement. ‘

(b) Exceedances in Customer Demand. If Customer’s demand exceeds the
Contract Capacity established in Section 1.3 of this Amendment No. 2 (as adjusted by
Section 1.4) in three (3) different consecutive months, as described in Section 1 of the
Agreement, such shall be addressed by the parties in accordance with the provisions of
the Contingency Plan adopted pursuant to Section 12.1 of the Agreement. However,
Customer shall be responsible for the additional capacity usage and will be billed
accordingly utilizing the formulation set forth in Section 1.4 to determine the charge for
added Capacity.

2. Term; Monthly Charges.

2.1. Commencement Date, This Amendment No. 2 is effective upon the Effective Date.
The Commencement Date of Service to the Premises covered by this Amendment No. 2
is July 1, 2013. By mutual agreement the parties may amend the Commencement Date
to accelerate service delivery based on the needs of the project.

2.2. Term. This Amendment No. 2 shall remain in effect for the Initial Term of the
Agreement, and the two (2) additional five-year extension terms as provided for under
Section 2.2 of the Agreement, unless terminated earlier pursuant to the terms of the
Agreement or extended by mutual agreement of the parties,

2.3. Charges

2.3.1. Monthly Contract Capacity Charge (effective as of Jan 1, 2012%).
$16,140.00, payable in advance, as per Section 3.1 (Invoices) of the Agreement
commencing with the invoice for the month of July, 2013.

2.3.2. Consumption Charge ( effective as of Jan 1, 2012%). $0.1635 per ton-hour.

2.3.3. Interconnection Charge. Customer shall pay Supplier a one-time
Interconnection Charge of $498,328, payable upon final approval from the
Maricopa County Board of Supervisors. Such approval and payment shall be a

Maricopa County CWSA Amendment No.2 Page 2 of 6
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condition precedent to Supplier’s obligation to install the Equipment, interconnect
to the Premises to its downtown chilled water system and provide Service under
this Amendment No.2.

*The Monthly Contract Capacity Charge and the Consumption Charge shall be adjusted under
Section 3 of this Amendment.

3. Adjustments.

The following provisions for adjustment of the Monthly Contract Capacity and the
Consumption Charge shall be in effect as of the Effective Date of this Amendment No. 2 and
shall apply to all invoices issued thereafter for chilled water service to the Premises served
under this Amendment No. 2 only,

3.1 Annual Adjustment

The Monthly Contract Capacity Charge and the Consumption Charge shall be adjusted as
follows, starting February 2013 and for the Term of this Amendment No.2, and any extensions
thereof:

3.1.1 Monthly Contract Capacity Charge: The product of (i) the most recent Monthly
Contract Capacity Charge prior to the adjustment, multiplied by (ii) the increase or
decrease, if any, in the monthly average of the Consumer Price Index (CPI) from July
the previous year to June of the calendar year in which the adjustment to the Monthly
Contract Capacity Charge is to occur compared to the monthly average of the CPI
calculated for the previous year. The percentage change is calculated by dividing (i)
the monthly average CPI for the twelve months preceding July 1 of the year the
adjustment is to be effective by (iv) the monthly average CPI for the 12 consecutive
months beginning 24 months preceding July 1 of the year the adjustment is to be
effective.

3.1.2  Consumption Charge: The product of (i) the most recent Consumption Charge per
ton-hour prior to the adjustment, multiplied by (ii) the appropriate weighting per
subsection 3.2.1, below, and the increase or decrease, if any, in the monthly average
of the Consumer Price Index (CPI) from July the previous year to June of the
calendar year in which the adjustment to the Consumption Charge is to occur
compared to the monthly average of the CPI calculated for the previous year. The
percentage change is calculated by dividing (iii) the monthly average CPI for the
twelve months preceding July 1 of the year the adjustment is to be effective by (iv)
the monthly average CPI for the 12 consecutive months beginning 24 months
preceding July 1 of the year the adjustment is to be effective.

3.1.3 In no event shall the foregoing adjustments provided for in subsections 3.1.1 and

3.1.2 based on changes in the CPI result in a decrease from the prior year’s Monthly
Contract Capacity Charge and Consumption Charge.
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3.1.4 For purposes of this Section 3, “Consumer Price Index” or “CPI” means the
Western Region, Size A City Average Consumer Price Index as published by the
Bureau of Labor Statistics, all items other than food and energy, not seasonably
adjusted, Series ID: CUURA400SAOLIE, as it appears in the “News” as published
monthly by the United States Department of Labor, Bureau of Labor Statistics);
provided, however, that if said Consumer Price Index shall cease to exist, is changed,
or no longer provides a reliable cost trending indicator, then the term “Consumer
Price Index™ shall mean such other or similar index or formula as the parties shall in
good faith mutually agree upon to measure changes in material, maintenance, repair,
and/or labor costs.

3.2 Adjustments for Changes in Electricity and Water/Sewer Rates.

Commencing Feb 1, 2012, and continuing throughout the Term of this Amendment No. 2, the
Consumption Charge shall also be subject to adjustment for any changes in Supplier’s cost of
electricity and water/sewer, and such adjustment shall become effective as of the date upon which
such changes became effective. The adjusted Consumption Charge shall be the basis of all future

adjustments. The adjustment methodology is as follows:

3.2.1  Upon each Consumption Charge adjustment, the Supplier shall determine its weighting of
CPI, clectricity, and water/sewer adjustments that represent Supplier’s respective cost make-
up of producing chilled water service. The three weightings shall total 100%. The initial
weighting, subject to change, shall be 5% for CPI, 85% for electricity, and 10% for
water/sewer.

3.2.2  Upon any changes in Supplier’s electricity or water/sewer rates, Supplier shall determine the
percentage change in its respective average unit cost ($/kWh for electricity or $/1000 gal for
water), based on Supplier’s historical consumption data for the 12-month period immediately
prior to the rate change (“rate change” shall mean any changes including but not limited to
changes in taxes, fees, surcharges, fuel adjustments, rate structure changes, rate eliminations
or deregulation impacts). Changes in the Consumption Charge under the Agreement shall be
effective concurrent with the effective date of the applicable electric or water/sewer rate
change. The percentage change in the Consumption Charge shall equal the percentage
change in unit cost multiplied by its weighting. For example, a 10% electricity unit cost
increase multiplied by a 85% electricity weighting means the Consumption Charge would
increase by 8.5% (10% X 85% = 8.5%).

3.3 Effects of Changes of Law; Taxes, Fees and other Charges,

In addition to the foregoing adjustments, Supplier may adjust the Contract Capacity Charge and the
Consumption Charge to reflect any other increases in Supplier’s costs of providing Service to
Customer’s Premises that result from the adoption or medification of any applicable laws, rules,
ordinances, regulations or orders of any governmental authority, or from any change in the
interpretation by any court, tribunal or regulatory agency of any such applicable laws, rules,
ordinances, regulations or orders, after the date of this Agreement, or Force Majeure Events under
Section 10 of the Agreement), and such adjustment will become effective immediately upon notice of
the adjustment to Customer. By way of illustration and not exclusion, Customer will pay to Supplier
any taxes levied upon the Service, including without limitation any use or license fee, upon receipt of
Supplier’s invoice for such taxes,
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5. Effect of this Amendment No.2. The provisions contained in this Amendment relate only to
the Service Supplier shall provide to Customer’s Maricopa County Sheriff’s Office
Headquarters. Except as expressly provided otherwise in this Amendment No.2, the
Agreement between the parties shall remain in full force and effect.

6. Execution. IN WITNESS WHEREOF, the parties hereto have duly executed and delivered

this Amendment No. 2 as of the date set forth above.

NRG ENERGY CENTER PHOENIX LLC

W A

NAMEY 53y Lalag
TITLE: Vo Gpneald | ”\u««ﬁ—x

ATTESTED; é%ﬁi{*‘éf @f’?”“’

Clerk of the Board © 314 X

Approved As To Form:

e S A~

Legal Counsel

Maricopa County CWSA Amendment No.2

MARICOPA COUNTY, a political
subdivision of the State of Arizona

BY: \’\N\o\; Q DMD
NAME:
TITLE:
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Attachment 1 — Equipment

[to be inserted]

Maricopa County CWSA Amendment No.2 Page 6 of 6



SERIAL 99214-RFP

(15— V¥ oug — %\
AMENDMENT NO. 3TO
MASTER CHILLED WATER SERVICE AGREEMENT

This Amendment No. 3 to the Master Chilled Water Service Agreement {"Amendment No.3") is
dated as of !}1 [ ﬂ'ﬂ kﬂ 2016 (the "Amendment Mo, 3 Execution Date") by and between NRG ENERGY
CENTER PHOENIX LLC {as purchaser and successor in intercst of NORTHWIND PHOENIX, LLC) a
Delawars Limited Liability Company, ("Suppliet™) and Maricepa County, a political subdivision of the
State of Arizona, by and through its Facilities Management Department, and its successors and assigns,
("Customer”) (all undefined capitalized terms used in this Amendment No. 3 shall have the meanings
ascribed to those terms in Appendix A amached to the Master Chilled Water Service Agreement, as
referenced below).

RECITALS
WHEREAS, Supplier and Customer are parties 1o a Master Chilled Water Service Agreement
dated June 21, 2000 (as amended, the "Agreement™), pursuant to which Supplier provides chilled water

service to various of Customer's locations, including the Premises (as deseribed below),

WHEREAS, the parties desire (o inerease the Contract Capacity for the Fremizes and to modify
certain terms and conditions of the Agreement as set forth in this Amendment Mo, 3.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, Supplier and Customer agree as follows:

1. Chilled Water Service.

1.1, The Premises. For the purposes of this Amendment No.3, references to the “Premises™ shall
mean the Maricopa County Central Courts (afk/a the Courts Complex), [11 8. 3" Avenue,
Phoenix, Arizona,

1.2.  The Equipment. Supplier shall install the equipment described in Atlachment 1 to this
Amendment Mo. 3 (the “Eguipment™} inside the Premises’ central plant at a location to be
mutually agreed upon by the parties, and connect it to Supplier's chilled water loop, Supplier
shall install and connect the Equipment generally in accordance with the timetable set forth in
Attachment 1, subject to Force Majeure. Customer shall provide Supplier with all access,
approvals and cooperation necessary for Supplier to install and connect the Equipment as set
forth herein.

1.3, Coniract Capacity. Beginning on the first Business Day after Supplicr completes the
mstallation and connection of the Equipment as provided in Section 1.2, the Contract Capacity
for the Premises shall increase from the existing 1100 Tons to a total of 2400 Tons, Le., an
increase of 1300 Tons over the existing 1100 Tons.

14, Adjustment in Contract Capacity.

1.4.1  One-time lncrease. Customer may reguest a one-time increase of up to three hundred
seventy five (375) Tons in the Contract Capacity for the Premises by so notifying Supplier in
writing on or before the expiration of five (3) vears following the Amendment No, 3
Execution Date. If Customer provides such notice, the Contract Capacity shall be so
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increased as scon as commercially practicable thereafter and vpon such increase, Customer's
monthly Contract Capacity Charge (as stated in Section 2.3.1) for chilled water service to the
Premises shall increase by an amount equal to the then current monthly Contract Capacity
Charge charged by Supplier to Customer, divided by 2400 Tons, multiplied by the added
Contract Capacity in Tons. An exceedance in Customer’s demand under Section 1.4.2 during
such five (3) vear period shall be treated as Customer's exercise of its right to increase its
Contract Capacity under this Section 1.4, unless Customer initiates the process called for
under Section 1.4.2. Contract Capacity for the Premises served under this Amendment No. 3
shall not be subject 10 reduction,

1.42  Contingency Plan, If Customer's demand exceeds the Contract Capacity established
in Section 1.3 (as adjusted by Section 1.4.1) in three (3) different consecutive months, as
described in Section | of the Agreement, such occurrence shall be addressed by the parties in
accordance with the provisions of the Contingency Plan adopted pursuant to Section 12.] of
the Agreement. However, Customer shall be responsible for the additional capacity usage
and will be billed accordingly utilizing the formulation set forth in Section 1.4.1 to determine
the charge for added capacity.

2. Term: Monthly Charses.

2.1. Bervice Commencement Date. Supplier will begin to supply chilled water to the Premises based
on the increased Contract Capacity on the date that the Contract Capacity shall increase as set

agreement, the parties may amend the timetable in Attachment 1 to accelerate the increase in
Contract Capacity based on the needs of Customer,

22, Term. This Amendment Mo. 3 shall become effective on the Amendment No. 3 Service
Commencement Date and continue thereafler until expiration of the Initial Term of the
Agreement and any renewal term, as such [nitial Term and any renewal term is extended pursuant
o Amendment No. 5 1o the Agreement, (Amendment No, 57).

2.3, Charges.

231, M Iy Contract C ity Charge. Beginning on the Amendment No. 3 Service
Commencement Date, the monthly Contract Capacity Charge for the Premises shall be
$70,248, adjusted beginning February 1, 2017 as set forth in Section 3. The monthly
Contract Capacity Charge is payable in advance, as set forth in Section 3.1 (Invoices) off
the Agresment,

2.3.2. Consumption Charge, Beginning on the Amendment No. 3 Service Commencement
Date, the Consumption Charge for the Premises shall be $0.1640 per Ton-Hour, adjusted
as sel forth m Section 3.

2.3.3. Inierconnection Charge. Supplier shall be responsible for the interconnection costs to
install the Equipment, interconnect the Premises to Supplier’s chilled water system
necessary to supply chilled water at the inereased Contract Capacity under this
Amendment Mo 3,

3. Adjustments.

3.1 Annual Adiustment. The monthly Contract Capacity Charge and the Consumption Charge to
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take effect on the Amendment No. 3 Service Commencement Date shall be adjusted as follows,
beginning February 1, 2017 and on cach February [:

111 Monthly Contract Capacity Charge: The product of (i) the most recent monthly
Contract Capacity Charge prior 1o the adjustment (which shall be $70,248 in the case of the
first adjustment), multiplied by (ii} the percentape increase, if any, in the monthly average of
the Consumer Price Index (CPI) for the twelve months immediately preceding July | of the
calendar year prior to the calendar year in which the adjustment is to be effective compared to
the monthly average of the CPI calculated for the previous twelve months. The percentage
change is calculated by dividing (a) the monthly average CPI for the twelve months preceding
Tuly | of the calendar year immediately prior to the calendar year in which the adjustment is to
be effective by (b} the monthly average CPI for the previous twelve months. For example, the
adjustment as of February 1, 2017 will be the monthly average of the CP1 for the period July
2015 through June 2016 divided by the monthly average of the CPI for the period July 2014
through June 2013,

3.1.2  Consumpiion Charge. The product of (i) the most recent Consumption Charge per
Ton-Hour prior to the adjustment, multiplied by (ii) the appropriate weighting pursuant to
Section_3.2.1, below, and the percentage increase, if amy, in the monthly average of the
Consumer Price Index (CFI) for the twelve months immediately precoding July 1 of the
calendar vear prior to the calendar vear in which the adjestment is to be effective compared to
the monthly average of the CPI caleulated for the previous twelve months. The percenlage
change is calculated by dividing (a) the monthly average CP1 for the twelve months preceding
July lof the calendar year immediately prior to the calendar year in which the adjustment is to
be effective by (b) the monthly average CPI for the previous twelve months, For example, the
adjustment as of February 1, 2017 will be the monthly average of the CPl for the period July
2015 through June 2016 divided by the monthly average of the CPI for the period July 2014
through Fune 2015,

3.1.3  MNo Decreaze. In no event shall the foregoing adjustments provided for in subsections
3.1.1 and 3.1.2 be based on changes in the CPl which result in a decrease from the then
monthly Contract Capacity Charge and Consumption Charge.

1.1.4  Index. For purposes of this Section 3, "Consumer Price Index" or "CPI" means the
Western Region, Size A City Average Consumer Price Index as published by the Burean of
Labor Statistics, all items other than food and energy, not seasonably adjusted, Series ID:
CUURA400SAOLI E, as it appears in the "News" as published monthly by the United States
Department of Labor, Bureau of Labor Statistics); provided, however, that if said Consumer
Price Index shall cease 1o exist, is changed, or no longer provides a reliable cost trending
indicator, then the term "Consumer Price Index” shall mean such other or similar index or
formula as the parties shall in good faith mutually agree upen to measure changes in material,
maintenance, repair, and/or labor costs.

3.2 Adjustments for Changes in Electricity and Water/Sewer Rates

The Consumption Charge shall also be subject to adjustment for any changes in Supplier's
cost of electricity and water/sewer occurring after May 31, 2016, and such adjustment shall
become effective as of the date upon which such changes became effective. The adjusted
Consumption Charge shall be the basis of all future adjustmenis. The adjustment
methodology is as follows:
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32,1  Weighting. Upon each Consumption Charge adjusiment, the Supplier shali
determine its weighting of CPl, electricity, and water/sewer adjustments that represent
Supplier's respective cost make-up of providing chilled water service. The three
weightings shall total 100%. The initial weighting, subject to change by Supplier, shall
be 5% for CPl, 85% for electricity, and 10% for water/sewer.

322 Adjustment. Upon any changes in Supplier's electricity or water/sewer rales,
Supplier shall determine the percentage change in its respective average unit cost (S/kWh
for electricity or $/1000 gal for water), based on Supplier's historical consumption data for
any changes including but not limited to changes in taxes, fees, surcharges, fuel
adjustments, rate structure changes, rate eliminations or deregulation impacts). Changes
in the Consumption Charge under the Agreement shall be effective concurrent with the
effective date of the applicable eleciric or waterfsewer rate change. The percentage
change in the Consumption Charge shall equal the percentage change i unit cost
multiplied by its weighting, For example, a 10% electricily unit cost increase multiplied
by a B5% electricity weighting means the Consumption Charge would increase by 8.5%
(10% X 3% =8.5%).

3.3 Effects of Changes of Law: Taxes. Fees and other Charges.

In addition to the foregoing adjustments, Supplier may adjust the monthly Contract Capacity
Charge and the Consumption Charge to reflect any other increases in Supplier's costs of
providing chilled water toCustomer's Premises that result from the adoption or modification of
any applicable laws, rules, ordinances, regulations or orders of any governmental authority, or
from any change in theinterpretation by any court, tribunal or regulatory agency of any such
applicable laws, rules, ordinances, regulations or orders, after the date of this Agreement, or
Foree Majeure Events under Section 10 of the Agreement, and such adjustment will become
effective immedialely upon notice ofthe adjustment to Customer, By way of illustration and
not exclusion, Customer will pay to Supplier any taxes levied upon the services provided by
Supplier, including without limitation any wse or license fee, upon receipt of Suppliers
invoice for such taxes.

4. Effect of this Amendment No,3. The provisions contained in this Amendment No, 3 relate only to
increase in Contract Capacily of the Premises and charges in connection therewith (ie., the
Maricopa County Central Courts described in Section 1.1, Except as expressly provided otherwise
in this Amendment No.3, the Agreement between the parties shall remain in full force and
effect. Any conflict or inconsistency between this Amendment Mo, 3 and the Agresment prior to
amendment hereby shall be governed by this Amendment No. 3.

[N WITNESS WHEREQOF, the parties hereto have duly executed and delivered this Amendment No. 3 as of
the date set forth above.

[signatures on next page]
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Attachment | — Equipment and Timetable
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(1313~ 05 —5-0\
AMENDMENT NO. 4TO
MASTER CHILLED WATER SERVICE AGREEMENT

This Amendment MNo. 4 to the Master Chilled Water Service Agreement (" Amendment Mo.4") 1=

CENTER PHOENIX LLC (as purchaser and successor in interest of NORTHWIND PHOEMNIX, LLC), a
Delaware Limited Liability Company, ("Supplier") and Maricopa County, a political subdivision of the
State of Arizona, by and through its Facilities Management Depariment, and its successors and assigns,
{"Customer™) (all undefined capitalized terms used in this Amendment No. 4 shall have the meanings
ascribed 1o those terms in Appendix A attached to the Master Chilled Water Service Agreement, as
referenced below).

RECITALS
WHEREAS, Supplier and Customer are parties to a Master Chilled Water Service Agreement
dated June 21, 2000 (as amended, the "Agreement™), pursuant to which Supplier provides chilled water

service 1o various of Cuslomer’s locations, ineluding the Premises (as deseribed below);

WEHEREAS, the parties desire to increase the Contract Capacity for the Premises and to modify
certamn terms and conditions of the Agreement as set forth in this Amendment No. 4.

MOW, THEREFORE, for good and valuable consideration, the receipt and sulliciency of which
are hereby acknowledged, Supplier and Customer agree as follows:

1. Chilled Water Service.

I.l.  The Premises. For the purposes of this Amendment No4, references o the “Premises™ shall
mean the Maricopa County 225 W. Madison 5t. Building (a'k/a the Madison St. Building),
Phoenix, Arizona.

1.2, The Equipment, Supplier shall install the equipment described in Aftachment 1 fo this
Amendment No. 4 (the “Equipment™) inside the Premises at a location to be mutually agreed
upon by the parties, and connect it to Supplier's chilled water loop. Supplier shall install and

subject to Customer’s payment of the Interconnection Charge set forth in Section 2.3.3 and
Foree Majeure. Customer shall provide Supplier with all access, approvals and cooperation
necessary for Supplier to install and connect the Equipment as set forth hergin.

1.3, Contract Capacitv. Beginning on the first Business Day after Supplier completes the
installation and connection of the Bquipment as provided in Seetion 1.2, the Contract Capacity
for the Premises shall be 1200 Tons.

14, Onpe-Time Adjustment in Contract Capacity., Pursuant to Section 1.2.3(b) of the Agreement,
Customer may request & one-time adjustment of up to twenty-five percent (25%) of the
Contract Capacity for the Premises by so notifying Supplier in writing within sixty (60) days
after the first two (2) consecutive summers following the Amendment Mo, 4 Service
Commencement Date, [ Customer provides such notice, the Contract Capacity shall be so
adjusted as soon as commercially practicable thersafier and upon such adjustment, Customer's
monthly Contract Capacity Charge (as stated in Section 2.3.1) for chilled water service to the
Premises shall be adjusted by an amount equal to the then eurrent monthly Contract Capacity
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Charge charged by Supplier to Customer, divided by (200 Tons, multiplied by the increased or
reduced Contrect Capacity in Tons. An exceedance in Customer's demand above the Contract
Capacity during such first two {2) consecutive summers period shall be treated as Customer's
exercise of its right to increase its Contract Capacity under this Section 1.4 by the amount of
such exceedance.

2. Temm: Monthly Charpes.

2.1. Service Commencement Date. Supplier will begin to supply chilled water to the Premises based
on the Contract Capacity on a mutually agreed date (the “Amendment MNo. 4 Service
Commencement Date™); provided, however, that the Amendment No, 4 Service Commencement
Date shall in any event occur no later than September 1, 2018, By mutual agreement, the parties
may amend the timetable in Attachment 1 to accelerate the increase in Contract Capacity based
on the needs of Customer,

22 Term. This Amendment Mo, 4 shall become effective on the Amendment No. 4 Service
Commencement Date and continue thereafter until expiration of the Initial Term of the
Agreement and any renewal term, as such Initial Term and any renewal term is extended pursuant
to Amendment Mo, 5 to the Agreement. (“Amendment Mo. 5™

23, Charges.

2.3.1. Monthly Contract Capacity Charge. Beginning on the Amendment No. 4 Service
Commencement Date, the monthly Contract Capacity Charge for the Premises shall be
$42,032.40, adjusted beginning February 1, 2017 as set forth in Section 3. The monthly
Coniract Capacity Charge is payable in advance, as set forth in Section 3.1 {Invoices) of
the Apreement.

232, Consumption Charge. Beginning on the Amendment Mo, 4 Servige Commencement
Date, the Consumption Charge for the Premises shall be $0.202 per Ton-Hour, adjusted as
set forth in Section 3.

2.3.3. Interconnection Charge, The interconnection costs for the Eguipment shall be
Supplier's responsibility pursusant to Section |2.3(d) of the Agreement; provided,
however, that Customer shall be responsible for any costs outside of the seope of work
described in Scction 1.2.3 and Customer shall pay any such costs within thirty (34} days
after receipt of invoice therefor from Supplier. Payment of such additional costs shall be a
condition precedent to Supplier's obligation to interconnect the Premises to Supplier’s
chilled water system and supply chilled water under this AmendmentMNo.d4.

3. Adjustments.

3.1 Apnual Adjustment. The monthly Contract Capacity Charge and the Consumption Charge to
take effect on the Amendment No. 4 Service Commencement Date shall be adjusted as follows,
beginning February 1, 2017 and on each February 1 thereafier.

3.0 Monthly Contract Capacity Charge:  The product of (i) the mosti recent monthly
Contract Capacity Charge prior to the adjustment (which shall be $42,032.4 in the case of the
first adjustment), multiplied by (ii} the percentage merease, if any, in the monthly average of
the Consumer Price Index (CPI) for the twelve months immediately preceding July | of the
calendar year prior to the calendar vear in which the adjustment is to be effective compared o
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the monthly average of the CPI calculated for the previcus twelve months, The percentage
change is calculated by dividing (a) the monthly average CPI for the twelve months preceding
July 1 of the calendar vear immediately prior to the calendar year in which the adjustment is to
be effective by (b) the monthly average CPI for the previous twelve months. For example, the
adjustment as of February 1, 2017 will be the monthly average of the CPI for the period July
2015 through June 2016 divided by the monthly averape of the CPI for the period July 2014
through June 2015.

3,12  Consumplion Charge. The produet of (i) the most recent Consumption Charge per
Ton-Hour prior 1o the adjustment, multiplied by (i) the appropriate weighting pursuant o
Section 3.2.1, below, and the percentage increase, if any, in the monthly average of the
Consumer Price Index (CPI) for the twelve months immediately preceding July 1 of the
calendar year prior to the calendar year in which the adjustment is to be effective compared to
the monthly average of the CPI caleulated for the previous twelve months. The percentage
change is calculated by dividing (a) the monthly average CPI for the twelve months preceding
July lof the calendar year immediately prior to the calendar year in which the adjustment is to
be effective by (b) the monthly average CPI for the previous twelve months. For example, the
adjustment as of February 1, 2017 will be the monthly average of the CPT for the period July
2015 through June 2016 divided by the monthly average of the CPI for the period July 2014
through Jume 2015,

313 No Decrease. In no event shall the foregoing adjustments provided for in subsections
3.1.1 and 3.1.2 be based on changes in the CPI which result in a decrease from the then
monthly Contract Capacity Charge and Consumption Charge.

3014 Index. For purposes of this Section 3, "Consumer Price Index” or "CEI" means the
Western Region, Size A City Average Consumer Price Index as published by the Bureau of
Lahor Statistics, all ifems other than food and energy, not scasonably adjusted, Series ID:
CUURA4D0SAOLI E, as it appears in the "News" as published monthly by the United States
Department of Labor, Bureau of Labor Statistics); provided, however, that if said Consumer
Price Index shall cease to exist, is changed, or no longer provides a reliable cost trending
indicator, then the term "Consumer Price Index” shall mean such other or similar index or
formula as the parties shall in good faith mutually agree upon o measure changes in material,
maintenance, repair, and/or labor costs,

3.2 Adjustments for Changes in Electricity and Water/Sewer Rates.

The Consumption Charge shall also be subject to adjustment for any changes in Supplier's
cost of electricity and water/sewer ocowrring after May 31, 2016, and such adjustment shall
become effective as of the date upon which such changes became effective. The adjusted
Consumption Charge shall be the basis of all future adjustments. The adjustment
methodology is as fol lows:

321 Weighting. Upon each Consumplion Charge adjustment, the Supplier shall
determine its weighting of CPL, electricity, and waler/sewer adjustments that represent
Supplier's respective cost make-up of providing chilled water service, The three
weightings shall total 100%. The initial weighting, subject to change by Supplier, shall
be 5% for CPL, 85% for electricity, and 10% for water/sewer.

322 Adjustment. Upon any changes in Supplier's elettricity or water/sewer rates,
Supplier shall determine the percentage change in its respective average unit cost ($kWh

{00145665.1 f 2010-0003}3



SERIAL 99214-RFP

for electricity or %/ 1000 gal for water), based on Supplier's historical consumption dara for
the twelve-month period immediately prior to the rate change ("rate change" shall mean
any changes including but not limited to changes in taxes, fees, surcharges, fuel
adjustments, rate structure changes, rate eliminations or deregulation impacts). Changes
in the Consumption Charge under the Agreement shall be effective concurrent with the
effective date of the applicable eleetric or water/sewer rate change. The percentage
change in the Consumption Charge shall equal the percentage change in unit cost
multiplied by its weighting. For example, a 10% eleciricity unit cost increase multiplied
by a 85% electricity weighting means the Consumption Charge would increase by 8.5%
{(10% X 85% =8.5%).

1.3 Effecis of Changes of Law; Taxes, Fees and other Charges.

In addition to the foregoing adjustments, Supplier may adjust the monthly Contract Capacity
Charge and the Consumption Charge to reflect any other increases in Supplier's costs of
providing chilled water toCustomer's Premises that result from the adoption or modification of
any applicable laws, rules, ordinances, regulations or orders of any governmental asthority, or
from any change in theinterpretation by any eourt, tribunal or regulatory agency of any such
applicable laws, rules, ordinances, regulations or orders, after the date of this Agreement, or
Force Majeure Events under Section 10 of the Agresment, and such adjustment will become
effective immediately wpon notice ofthe adjustment fo Customer. By way of illustration and
not exclusion, Customer will pay to Supplier any taxes levied upon the services provided by
Supplier, including without limitation any wse or licenss fee, upon receipt of Supplier's
invoice for such taxes.

4, EfTect of this Amendment No.4. The provisions contained in this Amendment No. 4 relate only 1o
chilled water service to  the Premises and charges in connection therewith (i.e., the Mancopa
County 225 W, Madison St. Building described in Section 1.1}, Except as expressly provided
otherwise in this Amendment No.4, the Agreement between the parties shall remain in full force
and effect. Any conflict or inconsistency between this Amendment No. 4 and the Agreement
prior to amendment hereby shall be governed by this Amendment Mo, 4,

N WITNESS WHERECF, the parties hereto have duly executed and delivered this Amendment No. 4 as of
the date set forth above.

[signatures on next page]
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AMENDMENT NO.5TO
MASTER CHILLED WATER SERVICE AGREEMENT

This Amendment No. 5 to the Master Chilled Water Service Agreement ("Amendment No.5")
is dated as of @i\g‘&_’j 2016 (the "Amendment No. 5 Execution Date™) by and between NRG
ENERGY CENTER PHOENIX LLC (as purchaser and successor in interest of NORTHWIND
PFHOENIX, LLC), a Delaware Limited Liability Company, ("Supplier”) and Maricopa County, a
political subdivision of the State of Arizona, by and through its Facilities Management Department, and
its successors and assigns, ("Customer™) (all undefined capitalized terms used in this Amendment No. 5
shall have the meanings ascribed 1o those terms in Appendix A attached to the Master Chilled Water

Service Agreement, as referenced below).
RECITALS

WHEREAS, Supplier and Cusiomer are parties to a Master Chilled Water Service Agreement
dated June 21, 2000 {as amended, the "Agreement”), pursuant to which Supplier provides chilled water
service o all Customer Premises;

WHEREAS, the parties desire to extend the Initial Term of the Agreement for all Customer
Premises 1o which Supplier provides chilled water service, adjust the monthly Coniract Capacity Charge
and Consumption Charge under the Agreement for all Customer Premises other than the Sheriff's
Headquarters, the Courts Complex and the Madison Street Building effective as of May 1, 2030 and
modify the insurance requirements in Appendix C to the Agreement, all as sef forth in this Amendment
Mo. 5.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, Supplier and Customer agree as follows:

1. Extension of lnitial Term.

I.1.  Section 2.2 of the Agreement is herebry replaced with the following:

“2.2  Initial Term; Extensions, The Initial Term of this Agreement commences on the
Commencement Date and continues until April 30, 2038, unless earlier terminated pursuant to the
terms of this Agreement. Customer shall have the option of extending the Initial Term for two (2)
additional five-year renewal terms, upon ninety (0} days™ prior written notice to Supplier, subject
to the same terms and conditions as provided for in this Agreement (as modified by this
Amendment No, 51,7

1.2.  The definition of “Initial Term™ in Appendix A, “Definitions™ is hereby replaced with the
following:

“Initial Tenm” shall mean the initial term of this Agreement, the duration of which is set forth
in Section 2.2 of the Agreement (a3 modified by this Amendment No. 5)."

1.3, The Cover Page to the Agreement is modified by replacing the “Duration of Initial Term™
with the following:

DURATION OF INITIAL TERM: The period set forth in Section 2.2 of the Agreement
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(as modified by this Amendment No. 5).

2, Adjustment to Monthly Contract Capacity Charge and Consumption Charge,

2.1. Effective on May |, 2030, the mu::unth!e,' Contract Capacity Charge and the Consumption
Charges for the Security Center, The 47 Avenue Jail and the Courts Tower (the “Adjusted
Premises™ shall be adjusted to be the same as the monthly Contract Capacity Charge and the
Consumption Charge {on a per Ton and per Ton-Hour basis respectively) then in effect
{including all adjustments) for the Sheriff's Headquarters and the Madison Street Building
notwithstanding any contrary provision in the Agreement (respectively, as to the Adjusted
Premises, the “May 1, 2030 Monthly Contract Capacity Charge™ and the “May 1, 2030

Consumption Charge”, and collectively, the “May 1, 2030 Charges™). For aveidance of doubt,
the monthly Contract Capacity Charge and the Consumption Charges for the Sheriff™s

Headguarters, the Courts Complex and the Madison Street Building shall continue to be

Agreement. Table 1 in Appendix H of this Amendment No.5 provides the applicable baseline
rates for the monthly Contract Capacity Charge and the Consumption Charges as of May 31,
2016 for Customer's [acilities served under the Master Chilled Water Service Agreement and
this Amendment Mo. 5.

2.2, The May 1, 2030 Charges shall be adjusted as follows, beginning February 1, 2031 and on
each February | thereafier,

2.2.1. The May 1, 2030 Monthly Contract Capacity Charge shall be adjusted by the product
of (i) the most recent monthly Contract Capacity Charge prior to the adjustment,
multiplied by (ii} the percentage increase, if any, in the monthly average of the
Consumer Price Index (CPI) for the twelve months immediately preceding July 1 of
the calendar vear prior to the calendar year in which the adjustment is o be effective
compared to the monthly average of the CP1 calculated for the previous twelve months.
The percentage change is calculated by dividing (2) the monthly average CPI for the
twelve months preceding July 1 of the calendar year immediately prior to the calendar
vear in which the adjustment is to be effective by (b) the monthly average CPI for the
previons twelve months, For example, the adjustment as of February 1, 2031 will he
the monthly average of the CPI for the period July 2029 through June 2030 divided by
the monthly average of the CP1 for the period July 2028 through June 2029

222, Subject to the weighting in Section 2.2.5 below, the May 1, 2030 Consumption Charge
shall be adjusted by the product of (1} the most recent Consumption Charge per Ton-
Hour prior to the adjustment, multiplied by (i} the appropriate weighting pursuant to
Section 2.2.6, below, and the percentage increase, if any, in the monthly average of the
Consumer Price Index (CPI} for the twelve months immediately preceding July 1 of
the calendar year prior 1o the calendar year in which the adjustment is to be effective
compared to themonthly average of the CPI calculated for the previous twelve months.
The percentage change is calculated by dividing {a) the monthly average CPI for the
twelve months preceding July 1of the calendar year immediately prior to the calendar
vear in which the adjustment is to be effective by {b) the monthly average CPI for the
previous twelve months, For example, the adjustment as of February 1, 2031 will be
the monthly average of the CP1 for the pericd July 2029 through June 2030 divided by
the monthly average of the CPI for the period July 2028 through June 2029,
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2.2.3. Inno event shall the foregoing adjustments provided for in subsections 2.1.1 and 2.1.2
be based on changes in the CPl which result in a decrease from the then monthly
Contract Capacity Charge and ConsumptionCharge.

224, For purposes hereof, “"Consumer Price [ndex" or "CPI" means the Western Region, Size
A City Average Consumer Price Index as published by the Bureau of Labor Statistics,
all items other than food and energy, not seasonably adjusted, Series IDx
CUURA4OISAOLL E, as it appears in the "Mews" as published monthly by the United
States Department of Labor, Bureau of Labor Statistics); provided, however, that if said
Consumer Price Index shall cease to exist, is changed, or no longer provides a reliable
cost trending indicator, then the term "Consumer Price Index” shall mean such other
ar similar index or formula as the parties shall in good faith mutually agree upon to
measure changes in material, maintenance, repair, and/or labor costs,

225 The May 1, 2030 Consumption Charge shall also be subject to adjustment for any
changes in Supplier's cost of electricity and water/sewer oceurring after May 1,
2030, and such adjustment shall become effective as of the date upon which such
changes became effective. The adjusted Consumption Charge shall be the basis
of all future adjustments. The adjustment methodology is asfollows:

. Upon each Consumption Charge adjustment, the Supplier shall
determine its weighting of CPI, eclectricity, and water/sewer
adjustments that represent Supplier's respective cost make-up of
providing chilled water service. The three weightings shall total
100%, The initial weighting, subject to change by Supplier, shall be
5% for CPL, 85% for electricity, and 10% for water/sewer,

. Upon any changes in Supplier's electricily or water/sewer rates,
Supplier shall determine the percentage change in its respective
average unit cost ($kWh for electricity or $/1000 gal for water),
based on Supplier's historical consumption data for the twelve-
month period immediately prior to the rate change (“rate change"
shall mean any changes including but net limited to changes in
taxes, fees, surcharges, fuel adjustments, rate structure changes, rate
eliminations or deregulation impacts). Changes in the Consumption
Charge under the Agreement shall be effective concurrent with the
effective date of the applicable electric or water/sewer rate change.
The percentage change in the Consumption Charge shall equal the
percentage change in unit cost multiplied by its weighting. For
example, a 10% electricity unit cost increase multiplied by a 85%
clectricity weighting means the Consumption Charge would increase
by 8.5% (10% X 85% =8.5%).

2.2.6. In addition to the foregeing adjustments, Supplier may adjust the monthly Contract
Capacity Charge and the Consumption Charge to reflect any other increases in
Supplier's costs of providing chilled water toCustomer's Premises that result from the
adoption or modification of any applicable laws, rules, ordinances, regulations or
orders of any governmental aatherity, or from any change in theinterpretation by any
court, tribunal or regulatory agency of any such applicable laws, rules,ordinances,
regulations or orders, after the date of this Agreement, or Force Majeure Events under

{D0146830.1 / 2010-0003)
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Section 10 of the Agreement, and such adjustment will become effective
immediately upon notice ofthe adjustment to Customer. By way of illustration and
not exclusion, Customer will pay to Supplier any taxes levied upon the services
provided by Supplier, including without limitation any use or license fee, upon
receipl ofSupplier's invoice for such taxes.

3. Amendment of [nsurance Provisions. For all purposes of the Agreement, including with respect to
the increase in Contract Capacity of the Premises as set forth herein, Appendix C to the Agreement
is hereby replaced with Appendix C attached hereto.

4. Effect of thiz Amendment No.5. Except as expressly provided otherwise in this Amendment
No.5, the Agreement between the parties shall remain in full force and effect. Any conflict or
inconsistency between this Amendment No, 5 and the Agreement prior to amendment hereby
shall be governed by this Amendment Mo, 3.

N WITNESS WHEREOF, the parties hereto have duly executed and delivered this Amendment No. 5 as
of the date set forth above.

[signatures on next page]

{00146830.1 f 2010-0003}
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APPENDIX C TO CHILLED WATER SERVICE AGREEMENT

Insurance Requirements

{a) General. Except as may otherwise be specifically provided in this

Appendix C, all insurance required herein shall be maintained in full force and effect until
all work, serviee or other performance required to be undertaken under the terms of this
Agreement is satisfactorily completed and formally accepted. Failure to do so may
constitute a material breach of this Agresment. Any failure to comply with the claim
reporting provisions of the insurance policies or any breach of an insurance policy warranty
shall not affect coverage afforded under the insurance policies. The insurance policies

may provide coverage that contains deductibles or self-insured retentions, Such

deductible and/or self-insured retentions shall not be applicable with respect to the
coverage provided to the Customer under such policies. The Supplier shall be solely
responsible for the deductible and/or self-insured retention.. Each party reserves the right to request and to
receive,

within ten {10) working days, detailed summaries of any or all of the herein required
insurance policies andor endorsements. The requesting party shall not be obligated,
howsver, o review such policies andfor codorsements or 10 adviss the other party of any
deficiencies in such policies and endorsements, and such receipt shall not relieve Supplier
from, or be deemed a waiver of the requesting party's right to insist on strict fulfillment

of the other party’s obligations under the Agreement.

(b} Supplier's Insurance.

Supplier, at Supplier’s own expense, shall purchase and maintain the herein stipulated minimum
insurance from a company of companias duly suthorized by the State of Arizona and possessing a current
A M. Best, Ine. rating of B+, The form of any insurance policies and forms must be aceeptable to
County,

All insurance required hergin shall be maintained in full force and effect until all work or service required
ta be performed under the terms of the Contract is satisfactorily completed and formally accepted, Failure
to do 50 may, at the sole discretion of Customer, constitute a material breach of this Contract.

Supplier’s insurance shall be primary insurance as respects Customer, and any insurance or self-insurance
maintained by Customer shall not contribute to it.

Any failure to comply with the claim reporting provisions of the insurance policies or any breach of an
insurance policy warranty shall not affect the Customer’s right to coverage afforded under the insurance
policies.

The insurance policies may provide coverage that contains deductibles or sell~insured retentions. Such
deductible and/or seff-insured retentions shall not be applicable with respect to the coverage provided to
Customer under such policies. Supplier shall be solely responsible for the deductible andfor self-insured
retension.

The insurance policies required by this Contract, except Workers’ Compensation and Employer’s
Liability, shall name Customer, its officers, directors, officials and emplovees as Additional Insureds.
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The pelicies required hereunder, except Workers” Compensation and Empioyer’s Liability shall contain a
waiver of transfer of rights of recovery (subrogation) against Customer, its officers, directors, officials
and employees for any claims arising out of Supplier’s work or service,

Commercial General Liability,

Commercial General Liability insurance and, if necessary, Commercial Umbrella insurance with a limit
of not less than 52,000,000 for each occurrence, $2,000,000 Products/Completed Operations Aggregate,
and $2,000,000 General Aggregate Limit. The policy shall include coverage for premises liability, bodily
injury, broad form property damage, personal injury, products and completed operations and blanket
contractual coverage, and shall not contain any provisions which would serve to limit third party action
over claims. There shall be no endorsement or modifications of the CGL limiting the scope of coverage
for liability arising from explosion, collapse, or underground property damage.

Automobile Liability,

Commercial/Business Automobile Liability insurance snd, if necessary, Commercial Umbrella insurance
with a combined single limit for bodily injury and property damage of not less than 1,000,000 each
oceurrcnec with reapect to any of the Supplier’s owned, hired, and non-owned vehicles assigned to or
used in performance of the Supplier's work or services or use or maintenance of the Fremises under this
Contract,

Workers” Compensation/Employer’s Liability.

Waorkers' Compensation insurance to cover obligations imposed by federal and state statutes having
Jurisdiction of Supplier's employees engaped in the performance of the work or services under this
Contract; and Employer’s Liability insurance of not less than $1,000,000 for each accident, 21,000,000
disease for each employvee, and 31,000,000 discase policy limit, Supplier, its contractors and its
subcontractors waive all rights against Customer and ils agents, officers, directors and employees for
recovery of damages to the extent these damages are covered by the Workers” Compensation and
Empleyer’s Liability or commercial umbrella liability insurance obtained by Supplier, its contractars end
its subcontractors pursuant to this Contract.

Excess Liability.

Excess Lizbility insurance with a $2,000,000 per occurrence and aggregate limit, that sits excess of the
scheduled underlying Commercial General Liability, Automobile Liability and Employer's Liability
insurance policies, with no exclusions that are broader than the scheduled underlying coverages.

Certificates of Insurance.

Prior to Contract AWARD, Supplier shall furnish the Customer with valid and complete certificates of
insurance, or formal endorsements as required by the Contract in the form provided by the Customer,
(blanker endorsements acceptable) issued by Supplier’s insurer(s), as evidence that policies providing the
required coverage, conditions and limits required by this Contract are in full force and effect. Such
certificates shall identify this contract number and title.

[n the event any insurance policy (ies) required by this contract is {are) written on a “claims made™ basis,
coverage shall extend for two years past completion and aceeptance of Supplier’s work or services and as
evidenced by annual Cenificates of Insurance,
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If a policy does expire during the life ol the Contract, a renewal cerlificate must be sent to Customer prior
to the expiration date,

Customer shall be a Certificate Holder.

Before providing the services as defined above, Supplier shall furnish Customer with Certificates of
Insurance evidencing coverage required by this Article. The certificates shall identify Customer as
additional insured and shall be signed by a person authorized by that insurer to bind coverage on its
hehalf,

All obligations for occurrence coverage shall survive termination of this Agreement. Policies shall not be
canceled, terminated or materially altered without thirty (30) days prior written notice to Customer by
Supplier or Supplier’s insurance agent/broker.

All insurance ebligations of this Article shall survive termination of this Agreement.

It is understood that the Customer is “Self-Insured” and a Certificate of Insurance shall be provided by
Supplier upon approval of this Agreement by the Paries,

Cancellation and Expiration Notice,

Applicable to all insurance policies required within the Insurance Requirements of this Contract,
Supplier’s insurance shall not be permitted to expire, be suspended, be canceled, or be materially changed
in a manner that results in non-compliance with this Agreement without thirty (30} days prior written
notice to Customer. Supplier must provide to Customer, within 2 business days of receipt, if they receive
notice of & policy that has been or will be suspended, canceled, materially changed in a manner that
resulls in non-compliance with this Apreement, has expired, or will be expiring. Such notice shall be sent
directly to Customer at Maricopa County Office of Procurement Services and shall be mailed or hand
delivered to 320 West Lincoln Street, Phoenix, AZ 85003, or emailed to Procurement Officer noted in
solicitation

Property Insurance.

All risk property insurance (including boiler and machinery

insurance) covering physical loss and damage to all improvements forming part of
the Premises, including all machinery, equipment and fixtures on or connected to
the Premises, for the full replacement value thereof.

() Customer's Insurance, At all times during the term of this Agreement,
Customer, al its sole expense, shall purchase and maintain in full force and effect, the
following insurance coverages:

(1) General comprehensive public lability insurance on an occwrrence

basis {including a contractual lisbility endorsement) with limits of not less than
£2,000,000 per occurrence and annually in the aggrepate, and with a deductible
not exceeding §10,000, covering liability claims arising or resulting from insured
acts or omnissions of Customer, its agents, employees and others under its control,
which insurance shall name Supplier as an additional insured; and

{ii) All risk property insurance (including boiler and machinery
insurance) covering physical loss and damage o all improvements forming part of



the Premises, including all buildings, machinery, equipment and fixtures on or connected to
the Premises, for the full replacement value thereof.

All such insurance shall be placed with reputable companies licensed to do business in
the State of Arizona. Prior o the commencement of the construction required by this
Agreement, Customer shall deliver to Supplier certificates of insurance evidencing the
insurance described in this Section. Additionally, not later than thirty (30} days prior to
the stated expiration date of any such policy of insurance, Customer shall deliver to
Supplier evidence of the renewal or replacement of such policy and of the premium due
on such policy, All such insurance will require not less than thirty (30) days prior wrillen
notice to Supplier in the event of modification, cancellation or nonrenewal of coverage.

(d} Customer and Supplier cach hereby frrevocably and unconditionally

waives all rights of recovery against the other, and agree that each shall cause its property
insurance policies to be endorsed to reflect that the insurer waives ali rights of
subrogation against Customer (in the case of Supplier’s property insurance) or Supplier
{in the case of Customer's property insurance) for all loss, damage and other costs due to
or arising from an insured risk under such poliey.

(e} At the conclusion of each three year period during the term of this

Agreement, the amount of the general liability insurance reguired under clauses (a)(ii)
and {b)i) above shall be reviewed and increased, if agreed upon by the parties hereto, by
$1,000,000 per occurrence and annually in the aggregate.

(f) If either party at any time fails to provide the insurance coverage required

under clauses (a) or (b) above, the other party upon prior written notice shall be entitled
to purchase such coverage and charge the failing party for the costs of such coverage and
all other costs incurred in connection with oblaining the same,

{g) Natwithstanding anything in this Appendix C {o the contrary, Supplier and
Customer may self-insure against any or all of the visks enumerated in this Appendix,
provided that such party is able to meet its financial obligations as they mature and that
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its self-insurance is maintained in accordance with a bona fide plan or program of self-insurance

which it shall have in force and effect at all relevant times and which follows

sound gecounting practices, Upon request of the other party, an ofticer of the self-insuring
party shall certify that its plan or program of self-insurance is in full force and

effeet and that it has sufficient cash reserves to meet the peeds of such self-insurance plan

OF program.



Appendix H

Table 1 (Capacity and Consumption Rates)
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Table | below provides applicable monthly Contract Capacity Charge and the Consumption Charges rates
as of May 31, 2016 for Customer's facilitics served under the Master Chilled Water Service Agreement

and this Amendment No, 3.

Capacity Consumption

County Facility $/Ton-mo.* $/Ton-hr.*
Sherriff's Headquarters $35.0270 £0.2020

| Courts Tower $26.1813 301615
4th Avenue Jail $22.4638 01202 |
Security Center $224638 | 501200 |
Courts Complex** - §2927 $0.1640
225 W. Madison Street Building** $35.0270 $0.2020

* These rates are subject (o all adjustments under Master Chilled Water Service Agreement, Amendment

Mo, 5 and all applicable Amendments.

** These rates will be effective upon the execution of Amendments No. 3 (Courts Complex) and
Amendment No. 4 {225 W. Madison Street Building) of the Master Chilled Water Service Agreement
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